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statement op pacts 

Appellant was convicted of second degree murder on an in¬ 
dictment charging him with murder in the first degree. The 
indictment was in three counts, all of which related to the same 
offense. 

The testimony established that the deceased, one Paul Hig¬ 
gins, was found dead in an alley in the District of Columbia. 
The Coroner testified that the deceased met his death by an 
automobile passing over his body more than once. There was 
adequate evidence establishing that the deceased, who was in 
possession of a substantial amount of money, was robbed. 
Thus, for example, when found his pockets were turned inside 
out and emptied. 

Lieutenant William J. Liverman of the Metropolitan Police 
Department assumed charge of the investigation. He located 
an automobile belonging to one Stanford Carrier. On the 
underpart of this car there was evidence indicating that the 
car had run over some object. The grease pan, differential, 
and other parts of the mechanism were in such condition to 
indicate that the car came in contact with some object which 
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removed the grease and dirt. Also, there was found certain 
hairs which were established to be human head hairs of a 
white person. 

Lieutenant Liverman received certain information that ap¬ 
pellant was in Pittsburgh, and immediately left for that city, 
where he arrived about 4:30 in the morning of February 21, 
1943. He was accompanied by Sergeant A. D. Clarke of the 
Washington Police. He went to the Pittsburgh Police Head¬ 
quarters where he met Detective Geisler of the Pittsburgh 
police and then proceeded to the Hotel Pittsburgher. An ex¬ 
amination of the hotel register disclosed a person by the name 
of Gregory Stephens of Troy, New York, registered in Room 
loll. Liverman recognized the handwriting as that of Burton. 
Together with Geisler, ClaFke and the house detectives, he went 
to Room 1511. Upon entering the room the witness stated to 
the appellant “You are Burton,” to which appellant said “and 
I know you, you are Lieutenant Liverman. You have been 
described to me and I know what you want me for. You want 
me for murder in Washington.” Up until that time no one had 
mdde any statements to Burton as to what the purpose of 
the visit was, except to talk. Burton thereupon said “It’s a 
gobd thing that four of you came to my room. If there had been 
only two of you, you would not have taken me alive.” He said 
that he would have taken a chance on two but not on four. The 
officers asked Burton to get dressed, and while he was doing so 
he told them, “I might as well have jumped out of the window 
because what I am going back to face, I would have been better 
off.” On the way to the Police Station, a conversation was 
had with the appellant, which was commenced by him. 

Burton said that he knew that he should have left Pittsburgh 
the morning before; that he had overstayed his time. He was 
intending to leave no later than that very evening. He said 
he was going to Detroit and then to Toronto, where he was 
going to enlist in the Army “and you could not have brought 
me back from Canada once I had gotten into the Army.” At 
Police Headquarters the appellant was questioned. This was 
about 6:00 in the morning. Appellant was asked about his 
activities on the night of December 31, 1942 (Appellee’s App. 
*38). He stated that in the early part of the evening he went 
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to the Capital Hotel in Washington where, after quite a while, 
he left. Carrier was there when he left. About 2:00 he again 
met Carrier driving his car in the vicinity of 12th Street and 
New York Avenue. He got into Carrier’s car and after driving 
around they came to 14th and G Streets. At that point appel¬ 
lant saw an elderly man standing on the corner, apparently in¬ 
toxicated. Carrier pulled the car to the curb and Burton got 
out and started a conversation with the man. He got him into 
the car and they started to drive around. Appellant gave the 
man some whiskey out of a bottle which he had. During the 
drive the man said that he was a retired soldier and showed 
appellant his discharge papers. The name on the papers was 
Paul Higgins, that of the deceased. They rode around for some 
little time, during which, according to appellant’s statement 
to Liverman, he went through the man’s pockets for the pur¬ 
pose of robbing him, but found no money. Appellant said he 
even looked in the man’s shoes thinking that he might have 
some money there, but found nothing. Higgins then asked 
appellant to drive him to 18th and Columbia Road which they 
did, Carrier driving the car. They left Higgins standing on the 
corner. At this point in the conversation Liverman asked 
appellant what he did the rest of the night, to which he replied 
that he could not recall and could not say what happened to 
Carrier. Appellant told Liverman that the purpose for which 
he took Higgins into the car was robbery. Appellant further 
told Liverman that he read of Higgins’ death in the papers 
the following day, but did not report what he knew about the 
matter to the police because he was afraid he would be im¬ 
plicated and held by them. Liverman further testified that 
18th and Columbia Road was between a quarter and a half mile 
from the scene of the killing (Appellee’s App. 40). 

The testimony of Lieutenant Liverman was corroborated by 
the testimony of Detective Geisler and Sergeant Clarke. When 
Clarke was on the witness stand he testified that in Pittsburgh 
Liverman asked appellant why he did not make himself known 
to the police as to the experience he had had with Mr. Higgins, 
and he said because “of his record,” he was afraid it might in¬ 
criminate him. At that point in Clarke’s testimony, defense 
counsel objected and a mistrial was asked. This was denied 
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and at the request of defense counsel the jury was admonished 
to disregard the statement made by the witness (Appellee’s 
App. 55). 

Ruth Lane, a nurse at a sanatorium in Silver Spring, Mary¬ 
land, testified concerning a conversation which she had with 
appellant shortly after the date of the killing, in which con¬ 
versation the appellant incriminated himself in Higgins death 
(Appellee’s App. 41). There was also testimony to the effect 
that while the appellant was in the District Jail awaiting 
trial he attempted to escape by sawing an iron bar in one of 
the windows, about eighteen feet above the floor. He invited 
the guards to shoot him rather than surrender (Appellee’s 
App. 61). 

I SUMMARY OF ARGUMENT 

I 

The Court properly submitted to the jury under an indict¬ 
ment charging murder in the first degree, by premeditation and 
deliberation, the felony murder theory. The overwhelming 
weight of authority supports the trial court in its action. 
Moreover, the appellant was convicted of second-degree murder 
only. Therefore, he cannot complain of an erroneous instruc¬ 
tion on first-degree murder. 

II 

The charge of incompetency of trial counsel is frivolous. It 
finds no support in the record and only two instances of alleged 
negligence, incompetence or errors in judgment are set forth 
in the brief. As to each, there is nothing to justify a charge of 
incompetency. 

III 

A written statement admitted by the Court without ob¬ 
jection by defense counsel does not constitute grounds for new 
trial, because the introduction of the statement was invited by 
defense counsel. No ground is shown for its incompetency as 
evidence. Moreover, even if erroneously admitted, it was not 
prejudicial. 
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IV 

Reference by a police officer to appellant’s “record” does 
not constitute error requiring reversal. Consideration of the 
circumstances surrounding the statement by the witness will 
clearly demonstrate this. 

ARGUMENT 

I 

Court’s charge to jury based on felony murder theory not 

ground for reversal 

The principal contention urged by appellant is that the trial 
court erred in instructing the jury that they could find the 
appellant guilty of murder in the first degree if they believed 
that the deceased was killed while the appellant was per¬ 
petrating the crime of robbery. The indictment charges the 
appellant with common law murder in the first degree. That 
is, a killing with deliberate and premeditated malice. There 
is no allegation that the killing was committed during the 
perpetration of a robbery. The authorities, however, are 
overwhelming to the effect that felony murder may be estab¬ 
lished under an indictment charging murder by deliberation 
and premeditation. Appellant concedes that there are one or 
two state cases which announce this principal but urges that 
these are not controlling. An examination of the cases and 
authorities will reveal appellant’s error in this respect. 

The rule which was applied by the trial court, and which 
the appellee defends here, is aptly stated in Wharton on 
Homicide (3rd Ed.) Section 574, as follows: 

And an indictment in the common law form is suf¬ 
ficient under statutes dividing the crime of murder into 
degrees, and providing that all murder perpetrated in 
the commission of, or attempt to commit, a felony, or 
certain named felonies, is murder in the first degree, as 
a charge of murder thereunder. Nor is it necessary to 
state in an indictment for murder the grade of the of¬ 
fense, where it was committed in the perpetration of, or 
attempt to perpetrate, an offense enumerated in the 
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statute; nor to allege an intent to kill. The perpetration 
of, or attempt to perpetrate, any of the named felonies, 
during which attempt a homicide is committed, in such 
case stands for, and is the legal equivalent of, the pre¬ 
meditation, deliberation, etc. which otherwise are nec¬ 
essary attributes of murder in the first degree * * * 

and an instruction as to murder in an attempt to com¬ 
mit a felony in the language of the statute is warranted. 
And a person indicted for murder in the first degree 
under a charge of deliberation and premeditation may 
be convicted of homicide committed in the perpetration 
of a felony, though its commission while in such per¬ 
petration was not especially pleaded. [Italics supplied.] 

This rule finds support in the following cases, among others: 

People v. Sullivan, 173 N. Y. 122, 65 N. E. 989. 

State v. Johnson, 72 Iowa 393,39 N. W. 177. 

State v. McGinniss, 158 Mo. 105, 59 S. W. 83. 

Sloane v. State, 70 Fla. 163, 69 So. 871. 

Note 63 L. R. A. 353, and authorities there cited. 

Moreover, even assuming that the trial court was in error 
in charging the jury as it did, such error is harmless; for the 
jury returned a verdict of murder in the second degree only. 
Consequently, the position of appellant on this appeal, even 
if meritorious, does not constitute grounds for reversal. Frank 
v. United States, 59 F. (2d) 670. In light of the verdict, the 
Court’s charge complained of could not have mislead the jury 
to the prejudice of the appellant, since the appellant does not 
raise the question of the sufficiency of the evidence to support 
such a verdict. See Spence v. State, 24 S. W. (2d) 331, 180 
Ark. 1123; Yancey v. States, 161 S. E. 278, 44 Ga. App. 302. 
See also Brooks v. United States, 267 U. S. 432, 441; Guy v. 
United States, 71 App. D. C. 89. 

II 

Charge of incompetency of counsel without merit 

The appellant next contends that the judgment in this case 
should be set aside because of the incompetency of his trial 
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counsel. As is apparent from the record, present counsel did 
not appear on behalf of appellant until the case reached this 
Court. The charge of incompetency is made for the first time 
here. It is submitted that the appellant has made no show¬ 
ing to support his position in this respect. 

At the outset it should be noted that appellant does not 
claim that the attorney who represented him at the trial was 
deficient in legal learning or lacking in trial experience. The 
only claim made is (1) that the trial attorney permitted cer¬ 
tain evidence relative to an attempt by appellant to escape 
from jail to be introduced without objection, and did not there¬ 
after make any effort to “soften or dilute” the effect of this 
testimony by offering other testimony in explanation of the 
attempted escape; and (2) that a statement made by Ruth 
Lane was permitted in evidence without objection, this state¬ 
ment constituting in appellant’s language, a virtual confes¬ 
sion of guilt. These are the only specific items which appel¬ 
lant’s present counsel can gather from the entire bill of ex¬ 
ceptions, comprising more than fifty-five typewritten pages, 
to support an accusation of incompetency. This fact alone, 
it is submitted, is sufficient to establish the frivolous char¬ 
acter of the present contention. 

The trial counsel was of appellant’s own choice, having ex¬ 
ercised his constitutional right to make such a selection. The 
record indicates that he made no complaint about this coun¬ 
sel until present counsel appeared. It must be assumed, there¬ 
fore, that he had no complaint to make for he certainly could 
have made it to the Court if he felt that he was being denied 
proper representation. It is well established that an appel¬ 
late court will not grant a new trial on the ground of incom¬ 
petency of counsel, particularly where such counsel is selected 
by the defendant himself, except in the most unusual cir¬ 
cumstances. 

Thus, it has been held that failure to call witnesses on behalf 
of the accused, who are readily available, is not ground for new 
trial based on improper representation. People v. Martin, 177 
N. W. 193,210 Mich. 139. Moreover, that certain evidence was 
admitted by defense counsel which could not have been intro¬ 
duced against his objection is not such negligence or in- 
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competence as to entitle a defendant to a new trial. Common¬ 
wealth v. Dascalakis, 140 N. E. 470,246 Mass. 12. 

As one Court said, where an attorney has been employed by 
an accused and appears for him at the trial, the latter acts and 
speaks through the attorney. He is, as it were, his alter ego. 
Presumably, he is the kind of an advocate he believes will best 
present such defense as there may be to the court and jury. 
The Court is powerless to force a more deliberate or more 
capable attorney on him for he may decline the assistance of 
anybne. State v. Dangelo, 182 Iowa 1253, 166 N. W. 587. See 
also State v. Li-ndstrom, 231 N. W. 12 (Minnesota). Appro¬ 
priate to the present question is the statement of Chief Judge 
Rugg of Massachusetts in the Dasealakis case, cited above. 
Speaking for the Court, he there said: 

Doubtless evidence was admitted in examination of 
witnesses by the counsel for the defendant which could 
1 not have been introduced against his objection. That 
1 by itself alone is a matter of slight consequence. It is a 
not infrequent occurrence in the trial of causes, and even 
happens in criminal cases, that incompetent, immate¬ 
rial and irrelevant evidence goes in without objection. 

1 Various motives may induce such conduct by trial coun¬ 
sel. In the main it is done for the supposed advantage 
1 of the client to obtain evidence which directly or in¬ 
directly may operate in his behalf. Disappointment in 
the substance of evidence thus elicited, or misapprehen¬ 
sion in its expected effect, is neither error in law nor 
incompetence or negligence in fact. It is difficult to 
1 reproduce on a printed page the atmosphere of a trial. 
The situation confronting an attorney during the exam¬ 
ination of a witness, including information conveyed in 
advance from various sources, anticipation concerning 
answers to be given, and judgment as to results likely 
to follow, is generally fraught with difficulty. Methods 
differ. There are divergent theories as to the wisdom of 
insistent conformity to every technical rule of evidence. 
Even tenable objections sometimes are not taken in the 
belief that an ultimate favorable verdict is more likely 
without them. See, for example, Bemis’ Report of Trial 
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of Dr. Webster before the Full Court, p. 44. Expe¬ 
rience, capacity, industry, alertness, faithfulness, learn¬ 
ing, and character make great differences in the effi¬ 
ciency of different members of the bar in the trial of 
cases. Perfection cannot be demanded even if a stand¬ 
ard of perfection could be formulated. All cannot be 
held to the same degree of excellence. Criticism after 
an adverse event is easy. 

The authorities on this subject are collated in an annotation 
appearing in 24 A. L. R. 1025. 

Appellate courts cannot determine whether the course pur¬ 
sued by a defense attorney was the best means of promoting 
his defense. If that were the situation the validity of the ver¬ 
dict would then depend upon the personal experience and back¬ 
ground of the judges sitting on such court. 

In the light of the meager showing of incompetency made 
by appellant, it is indeed understandable why his present coun¬ 
sel states that he approaches this matter “with considerable 
hesitation.” With respect to the statement heretofore re¬ 
ferred to that the trial counsel could have offered some testi¬ 
mony, which would in some manner have explained appel¬ 
lant’s attempted escape from the jail, it is not shown what 
that testimony might have been or what witnesses were avail¬ 
able. It is conceded that trial counsel acted properly in keep¬ 
ing the appellant off the witness stand, but does not indicate 
how the trial attorney could otherwise have made an explana¬ 
tion of an attempted jailbreak engaged in by the appellant 
alone. An allegation of incompetency based on such criticisms, 
supported by no showing as indicated, is indeed frivolous. 

Likewise, appellant’s position with respect to the introduc¬ 
tion of a statement made by nurse Ruth Lane falls within the 
same category. Appellant does pot now attempt to explain 
how this statement is inadmissible and, if inadmissible, how 
it prejudiced the rights of appellant. The statement was 
about the same as the oral testimony of the witness given in 
open court. It is conceivable, and more than probable, that 
defense counsel felt that he could use the written statement 
to the advantage of appellant. 
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The Government knows of no case, particularly in this 
Court, wherein a judgment was set aside because of incom¬ 
petency of counsel of a defendant’s own choice. Even assum¬ 
ing that that may be done, the record in the present case pre¬ 
sents no basis for such action. The only authority directly 
in point in principle—not in fact—cited by the appellant is 
the case of State v. Jones , 12 Mo. App. 93. It is important to 
note, however, that that case was expressly overruled in State 
v. Dreher, 38 S. W. 567, 137 Mo. 11. In the latter case the 
Court, speaking of the early case, said: 

For the distinguished jurist who wrote that opinion 
and his associates we have the profoundest respect. 
We doubt not that, in that individual instance, their 
judgment wrought justice; but we cannot give it our 
i sanction as a rule of practice or procedure, and it is 
i accordingly disapproved. We are bound to presume 
that the court which appointed the counsel to defend 
the prisoner in this case knew him to be a reputable 
i member of the bar, and that it discovered nothing in 
i his conduct calling for his displacement and the appoint- 
i ment of another in his stead. To sustain this conten¬ 
tion would be to condemn the counsel, who gave de¬ 
fendant his services without reward, without according 
I him a hearing in a matter vitally affecting his profes- 
i sional standing, and would be an indirect censure of the 
court, who was a witness to his conduct throughout the 
trial. We will not do either. 

In further support of his contention of incompetency, appel¬ 
lant relies upon an affidavit which he filed in this Court long 
after judgment had been rendered. It is sufficient to say of 
that affidavit that it is not part of the record on this appeal. 
See Duree v. United States, 297 F. 70; KvXp v. United States, 
210 F. 249. As an ex parte representation it should not be given 
the slightest consideration by this Court. To a great extent 
it is scandalous and scurrilous. How it bears upon the in- 
eompetency of counsel is difficult to see. 

Even if its pertinent allegations be considered, it is directly 
contrary to the evidence presented in open court during the 
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course of the trial. Appellant in that affidavit admits that he 
picked up Higgins and drove him to 18th and Columbia Road 
but charges that the statement which he made at the Coroner’s 
Inquest, which was not before the jury, to the effect that he 
intended to rob Higgins was a creation of trial counsel’s mind. 
Appellant admits in the affidavit that he did not know trial 
counsel before he came to Pittsburgh on his behalf on Febru¬ 
ary 21, 1943. Despite this, the testimony at the trial of Lieu¬ 
tenant Liverman, under oath, is to the effect that appellant was 
arrested about 4:30 in the morning of February 21, 1943, be¬ 
fore appellant ever saw or knew trial counsel and at that time 
gave Lieutenant Liverman a statement in practically all re¬ 
spects identical with appellant’s testimony at the Coroner’s 
Inquest, including a statement to the effect that he intended 
to rob Higgins when he took him into the automobile. Thus, 
contrary to the allegations in the affidavit it would be im¬ 
possible for trial counsel to have advised appellant what to 
say at the Coroner’s Inquest. He had already made the state¬ 
ment to the police prior to ever having seen his trial counsel. 
Furthermore, appellant by his affidavit admits that perjury is 
of no consequence to him. Thus, even considering the affi¬ 
davit, which the Government says should not be done, it does 
not establish incompetency of counsel, and its allegations are 
of such character that they are plainly contradicted by the 
record. 

It is submitted, therefore, that the contention that appellant 
was deprived of his constitutional right to assistance of counsel 
is frivolous and constitutes no ground for reversal. 

Ill 

The admission in evidence of the statement of Ruth Lane 
constitutes no ground for reversal 

Appellant urges that the trial court committed error in ad¬ 
mitting in evidence a written statement made by Ruth Lane 
to certain police officers out of the presence of the appellant. 
Appellant merely states the contention without more. No 
argument is advanced in support of the contention. It is sub¬ 
mitted that this in itself is sufficient to dispose of the matter. 
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However, the record discloses that Ruth Lane, called as a 
Government witness, testified concerning certain statements 
made by appellant to her; that this conversation took place 
prior to the time of his arrest and while he was working at her 
place of employment (Appellee s App. 41). 

On cross-examination, the witness testified in response to 
direct questions of appellant’s counsel that she made a written 
statement to the police. Counsel thereupon interrogated her 
in great detail concerning the making of that statement, the 
time it was made, who it was made to, and other matters. Gov¬ 
ernment counsel then permitted defense counsel to see the 
statement. The Court thereupon stated that if there was any 
complaint about the statement it spoke for itself and defense 
couiisel informed the Court that he had no objection to the 
statement being introduced into evidence (Appellee’s App. 45). 
In view’ of this, it is difficult to understand how it can now be 
•contended that error was committed in the introduction of this 
statement. Certainly, defense counsel, a man of long years’ 
experience, must have felt that w’hat he was doing w’as to the 
advantage of the appellant, and that some matter might have 
been disclosed upon which he could base contradiction. Fur¬ 
thermore, the written statement w’as to the same effect as the 
oral testimony given by the witness during the trial. Conse¬ 
quently, even if there was error to introduce the statement, it 
could not have been prejudicial. See Beach v. United States, 
19 F. (2d) 739, cert, denied, 276 U. S. 623; Martin v. United 
States, 62 F. (2d) 215, cert, denied, 288 U. S. 617. 

IV 

No error exists in court's refusal to declare a mistrial 

The appellant complains that the trial court erred in refusing 
a mistrial when evidence was offered “as to other offenses and 
particularly the past criminal record of the appellant.” What 
this evidence actually was appellant leaves to the Court to 
search out for itself from the record. From the references to the 
bill of exceptions, appellant apparently makes objection to tes¬ 
timony of Ruth Lane concerning the appellant beating certain 
Washington hotels out of bills. With respect to that, it must 
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be remembered that such evidence was disclosed on cross-exam¬ 
ination, and the impression sought to be left with the jury was 
that the Government was attempting to discolor the conversa¬ 
tion of appellant with Ruth Lane by omitting said matter, 
apparently considered by appellant to be material. Hence, in 
examining witness Lane relative to her written statement the 
following appears in the bill of exceptions. 

By Mr. Buckley: 

Q. May I ask you this? When you were telling Mr. 
Margolius here about what this man told you about the 
conversation at the Sanitarium, why did you omit to 
tell us the part that he told you about being afraid to 
come back to Washington because of some hotel bill he 
owed? 

A. Because I was trying to keep from telling anything 
that I could tell that would do any one any harm. 

Mr. Margolius. That was under my instructions, was 
it not? 

The Witness. That is right. 

Mr. Margolius. Not to mention anything other than 
involving the defendant. 

By Mr. Buckley: 

Q. Did Mr. Margolius tell you what you have just 
told us? 

A. No, he didn’t tell me. 

Q. Mr. Margolius told you not to mention hotels? 

A. Because he didn’t want anybody hurt. 

Q. He was very considerate. Tell us what he told 
you about meeting hotel bills in the city of Washington. 

Mr. Margolius. Tell the whole thing. 

Mr. Buckley. Tell the whole story, not what Mr. 
Margolius tells you to tell. Your Honor told you to tell 
the whole conversation. 

Mr. Margolius. I object to the innuendo of counsel. 
I was trying to keep error out of a murder, trial. 

The Court. Ask the witness questions, and I will rule 
on them. 
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By Mr. Buckley: 

Q. What did Burton tell you about owing or beating 
a hotel bill in the city of Washington, and being afraid to 
come back into Washington for that reason? Tell us all 
the conversation you had with this man relative to the 
conversation that you told Mr. Margolius about. 

Mr. Margolius. Which is in the statement? 

Mr. Buckley. Yes. 

The Witness. Well, he told me he didn’t want to go 
back in there because he had beat some hotel bills. 

By Mr. Buckley: 

Q. Did he tell you how much his hotel bills were, or 
what hotels they were? 

A. He did. I don’t remember. I think the Annapolis 
was one. The Mayflower was another. I don’t remem¬ 
ber the other three. 

Q. Did you tell that to Lt. Liverman? 

• A. I probably did. 

Q. Think and recall if you did. 

A. I think maybe I did. 

Mr. Margolius. It is in the statement. The state¬ 
ment speaks for itself. 

Mr. Buckley. She does not know who took the state¬ 
ment, she said. 

The Court. Go ahead. Don’t have any comments. 
Ask her the questions. 

By Mr. Buckley: 

Q. This is your signature? 

A. I recognize the signature. 

Q. Is there any witness there on that paper? Did 
anybody else initial it or do anything while you were 
there? These initials are yours? 

A. That is right. 

Q. Did you put those on there? 

A. I did. 

The Court. That will be received in evidence. (Ap¬ 
pellee’s App. 47.) 
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The matter having been elicited at the insistence of de¬ 
fense counsel, no error can now be claimed therefor. A defend¬ 
ant cannot blow hot and cold at the same time. Having 
presented a defense on one theory, a defendant cannot, after 
conviction, change attorneys and then claim that what his prior 
attorney did was incorrect. This has been discussed under 
point two of this brief. 

The other matter, about which appellant apparently com¬ 
plains, appears in the testimony of Sergeant Clarke, who fol¬ 
lowed Ruth Lane on the witness stand. While he was testifying 
concerning appellant’s statements in Pittsburgh, immediately 
after his arrest, the following occurred: 

The Witness. He couldn’t tell us just where he had 
gone the rest of the night. He stated that he did observe 
in the paper the next day that a man by the name of 
Paul Higgins had been found dead in an alley. 

I believe he was asked by the Lieutenant why he didn’t 
make himself known to the police as to the experience 
he had had with Mr. Higgins and he said on account of 
his record he was' afraid it might incriminate him. 

Mr. Buckley. I object to that, sir. May we come to 
the bench? 

The Court. Yes. 

(Side bar conference at the bench as follows:) 

Mr. Buckley. I object to any examination as to his 
record. 

The Court. I will direct them to disregard the state¬ 
ment as to his record. 

I don’t believe it was loud enough—the only thing 
I am doubtful about is I don’t want to emphasize the 
point if I call it to their attention. If you want me to, 
I will. 

Mr. Buckley. The defendant now stands in the eyes 
of the jury as a man with a record. 

The Court. Well- 

Mr. Buckley (interposing). Lieutenant Liverman 
having testified as to the conversation in this hotel, or 
in the station in Pittsburgh, not having mentioned any- 
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thing about any record. I did not anticipate anything 
at all coming from this man. 

Mr. Margolius. I felt in the light of what Mr. Buck- 
ley said to the court, while talking to Miss Lane, about 
keeping out certain facts, that I shouldn't say anything 
to any witness any more (Appellee’s App. 54). 

After Officer Clarke had testified for the Government, the 
appellant made him its own witness for certain purposes, at 
which time the following testimony was given by him: 

i Q. Did he say anything to Lieutenant Liverman 
about any hotel bill or bills in Washington? 

A. Not until a later date. 

Q. Not until later. 

A. Not until we got back to the station house, and 
that is where he was brought in or asked the question 
as to why he didn’t say something to the police. That 
came in at the tail end of that question. 

Mr. Margolius. Why he didn’t say something to 
the police? 

i The Witness. At that time an objection was made 
and I was stopped (Appellee’s App. 59). 

In light of the record, it is submitted that appellant cannot 
complain of Clarke’s reference to a “record.” Any one of many 
reasons might be cited in support of the Government’s con¬ 
tention. In the first place, the statement of the witness did 
not mention that the record being referred to was a criminal 
record. While courts and criminal lawyers might attach to 
the vrord “record” the significance that it is a criminal record, 
that cannot be assumed when the word is mentioned to a lay¬ 
man. In light of the last quoted testimony of Clarke’s, brought 
out by the defense counsel, the inference is that the record to 
which appellant was referring in his conversation with the of¬ 
ficers was concerning his beating the Washington hotels out 
of bills. The witness told the jury that he was stopped by the 
objection when he was about to mention the hotel bills. Thus, 
the most probable impression concerning the appellant’s “rec¬ 
ord” was that it was the hotel bills about which he was talking. 

In the second place, it is submitted that because of the at- 
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titude of defense counsel relative to the Government having 
instructed witness Ruth Lane not to mention in her testi¬ 
mony any difficulty other than the death of Higgins, the Gov¬ 
ernment certainly was under no obligation to restrict in any 
way any statement made by the appellant of an exculpatory 
nature. As a matter of fact, it is submitted that if the Gov¬ 
ernment had put into evidence the statement of appellant up 
to the point where he made an explanation as to why he did 
not report what he knew to the police, defense counsel would 
have criticized the Government as he did with respect to the 
testimony of Ruth Lane. Having been critical of the Gov¬ 
ernment in that instance, appellant certainly cannot complain 
when a later witness gives a full and complete statement of a 
conversation with the appellant. 

Moreover, in light of what has already been said with respect 
to the meaning of the word “record,” and the appellant’s activi¬ 
ties in beating hotels out of bills, and the additional testimony— 
uncontradicted and admitted without objection, as it should 
have been—that the appellant by his own admission either 
robbed the deceased or attempted to rob him (testimony of 
Ruth Lane and officers Liverman and Clarke), it is difficult 
to see how the testimony in question could have prejudiced the 
appellant when the strong admonition to the jury is borne in 
mind. See the recent case of Sykes v. United States, 143 F (2d) 
140 (App. D. C.). Even assuming that the testimony was im¬ 
proper, it does not follow that such error requires a new trial. 
As Justice Edgerton said in the case of Guy v. United States, 107 
F. (2d) 288, 71 App. D. C. 89: “A system of necessary rules of 
evidence can exist and be obeyed, without affixing indiscrimi¬ 
nately to every contravention of them the monstrous penalty of 
a new trial.” Abstract inerrance is hardly possible in the trial of 
a case in a federal court. It is never essential to a valid trial 
there. Spivey v. United States, 109 F. (2d) 181, 186. Under 
Section 269 of the Judicial Code, as amended, 28 U. S. C. A., Sec. 
391, a denial of a substantial right must be shown by an ap¬ 
pellant before a reversal is warranted. See Blaine v. United 
States, 136 F. (2d) 284,78 App. D. C. 69; United States v. Liss, 
137 F. (2d) 995, cert, denied 320 U. S. 773. 


18 


Finally, the Government believes not only that the mere 
mention of the word “record,” susceptible of a noncriminal 
interpretation, as shown above, was not prejudicial, but that 
it was in fact admissible. The witness Clarke had testified to 
certain incriminating statements made by the appellant which 
if left without more were extremely damaging to him. As part 
of such statements the appellant gave an explanation as to why 
he did not go to the police. That explanation, it might well 
be argued, could dispossess the rest of the conversation of its 
incriminating character. Therefore, to put into evidence any¬ 
thing but the whole of the conversation would be perhaps to 
discolor the conversation. Therefore, the whole would be 
admissible. The mere fact that a “record” is mentioned is not 
controlling. See Robinson v. United States, 63 F. (2d) 147, 
61 App. D. C. 370. See also Means v. United States, 65 F. (2d) 
206, 62 App. D. C. 118; State v. Dunkley, 39 Pac. (2d) 1097, 
85 Utah 596. Being admissible and having been ruled out on 
motion of the appellant, the testimony cannot be considered as 
a ground for new trial. 

CONCLUSION 

It is respectfully submitted that for the foregoing reasons 
the appellant has shown no violation of a substantial right. 
The errors complained of are without merit and therefore the 
judgment should be affirmed. 

Edward M. Curran, 

I United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 

May, 1945. 
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In the District Court of the United States for the District of 

Columbia 

Criminal Case No. 71780 
United States 


v. 

George K. Burton 

BILL OF EXCEPTIONS 

Be it remembered that this trial began on Monday, April 
17, 1944, before the Honorable Harry E. Watkins in Criminal 
Court No. 4. The United States was represented by Bernard 
Margolius and the defendant was represented by M. Edward 
Buckley. 

In the opening statement made on behalf of the United 
States, the Assistant United States Attorney in outlining the 
evidence that he intended to prove, stated that he would show 
that the deceased had been robbed and that the killing was 
committed during the perpetration of that robbery. 

- To maintain the issues on its part joined, the United States 
introduced the following evidence, and the following named 
witnesses on being first duly sworn testified as indicated: 

Dr. Christopher J. Murphy, testified he was the Deputy 
Coroner of the District of Columbia, and had been for more 
than ten years; that on January 1, 1943, he responded to a call 
in an alley in the vicinity of 18th and Kenyon Streets NW., 
Washington, D. C.; that this alley ran from Kenyon Street to 
the next street, north thereof and was west of 18th Street. 
In the alley he saw the body of a white man, approximately 
fifty-five years of age, lying nearest the west side of the alley, 
a few feet from the brick wall of the house on the alley. Wit¬ 
ness further testified that the body had been bleeding from the 
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nose and ears, and a small pool of blood was about his head; 
that the clothes were very dirty and markedly torn. There 
was a large amount of dirt on the front of the body, which was 
face down. The witness ordered the body removed to the 
Morgue where he performed an autopsy. At 1:00 p. m. on the 
same date it was disclosed by the autopsy that the man weighed 
one hundred and seventy-five pounds, was five feet, ten inches 
in height; that he had a dislocation involving the collarbone 
with the breastbone on the left side, which was so marked that 
you could see the collarbone setting out. There were many 
brush burns and abrasions about the face, entirely, involving 
the forehead, both temple regions, cheek, chin and nose. Upon 
opening the body there was found considerable hemorrhage 
under the scalp, and a wet brain, that is, edema of the brain 
where water or fluid accumulates in the brain due to various 
conditions of the body, which in this particular case, was due 
to alcoholism. All the ribs on both sides of the body were frac¬ 
tured and passed into and punctured the lungs in many places. 
The liver was ruptured and the pelvis, that is, the two bones 
that make up the main part of the body, were fractured on 
both sides in front. The deceased had a compound com¬ 
minuted fracture of both legs above the ankle. The crushed 
bones protuded through the open skin. There were brush bums 
and abrasions generally on both legs, on the abdomen, the face 
and the head. There was a severe contusion and abrasion 
across the lower part of the abdomen and pelvis. The abrasion 
measured six inches in width, was higher on the right side than 
on the left, and gave the impression of a tire mark. There was 
a contusion and abrasion on the back part of both hands with 
auto grease thick and ground into the back part of the right 
hand. A specimen of blood taken from the deceased showed 
an alcoholic content of 1.16, meaning that the deceased was 
intoxicated but able to navigate with difficulty. Cause of death 
was a crushed chest, crushed abdomen, crushed pelvis with 
associated hemorrhage and shock. 

The witness further testified that the wounds could not have 
been self-inflicted or have been sustained by natural causes 
and the witness stated further, with respect to the type of in¬ 
strument causing the injuries, that the decedent’s body had 



21 


been passed over by an automobile and that the automobile 
had passed over the body more than once, and the body dragged 
some distance. The witness further testified that when he first 
saw the body, the man had been dead three or four hours. 

Harry C. Lee, testified that he was a member of the Metro¬ 
politan Police Department assigned to the Accident Investiga¬ 
tion Unit on January 1,1943; that he responded to call on that 
day and proceeded to the alley in question. He saw the body 
of Paul Higgins lying there; his clothes were torn and his 
pockets were turned inside out. His side and back pants 
pockets were turned inside out. He testified further that he 
made certain measurements. The body was lying approxi¬ 
mately forty-five feet from the north curb on Kenyon Street r 
the alley itself being fifteen feet, three inches. The head of 
the body was two feet, nine inches from the west wall and the 
feet seven feet, six inches from the east wall. He recovered 
certain property, including a pair of glasses which was seven 
feet, nine inches from the body, and a nickel which was three 
feet, nine inches away. Nineteen feet south of the body, near¬ 
est the entrance of the alley on Kenyon Street was found the de¬ 
ceased’s Army discharge papers. The closest lamp to the body 
was one hundred and forty feet away. This was located in the 
center of the alley. The nearest street lamp was on the corner 
of 18th and Kenyon Streets around the corner of the alley. 
The witness further testified that the alley was surfaced with 
cobblestones; that he noticed two lines on the surface of the 
alley as if the shoes had been dragged up the alley. The 
officer was present when Dr. Crossin of Emergency Hospital 
had pronounced the deceased dead about 7: 40 a. m. 

Frank V. Breazeale, testified that he was a member of the 
Metropolitan Police Department, and in response to a call 
went to the alley at 18th <fc Kenyon Streets. He was the first 
officer to arive at the scene. He noticed the condition of the 
clothes and noticed the pockets turned the wrong side out. He 
observed certain coins in the alley and a roll of papers about 
twenty feet away from the body. These papers contained dis¬ 
charge papers in the name of Paul Higgins. The deceased 
gave the appearance of having been rolled in the alley by an 
automobile and the officer thereupon looked for tire marks but 
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found none. The officer explained that by tire marks he meant 
skid marks made when the brakes are applied. The witness 
observed a mark on the seat of the trousers of the deceased, 
which appeared to be an imprint of a square object which 
might have been a licensed plate, but he could not definitely 
determine. 

Mrs. Irene Makirs, testified that she and her husband 
operated the Franklin Hotel at 623 Pennsylvania Avenue NW., 
and that about 3:00 in the afternoon of December 31,1942, she 
checked Paul Higgins into her hotel; that he left the hotel 
about 6:00. She knew that Higgins had money in his posses¬ 
sion because she changed a $20.00 bill for him and she saw other 
paper money on him all rolled up together. He did not have 
a bill smaller than $20.00. After Higgins left the hotel she did 
not see him again. 

Lt. William J. Liverman, testified that he was a lieutenant 
of the Metropolitan Police Department, being in command of 
the Accident Investigation Unit since its organization in Sep¬ 
tember 1940; that he has been a member of the Metropolitan 
Police Department for almost seventeen years, with seven years 
on the Homicide Squad. On January 1, 1943, he investigated 
a death at ISth and Kenyon Streets NW., arriving at the scene 
at about eight in the morning, where he met numerous other 
officers. On his arrival at the scene he saw the body of a white 
mail lying in the alley, the head pointing almost directly west, 
the feet pointing in a northeasterly direction. He saw a hat 
about six feet south of the body. Pie noticed a mark on the 
surface of the alley about two feet south of the head. The 
mark was fifteen to eighteen inches long and .about two and 
one-half inches wide, narrowing down to three quarters of an 
inch in the north end of the mark. The mark appeared to be 
skin tissue, hair and some little marks of blood. He saw certain 
other marks which appeared to be dragged marks of the shoes 
of the deceased. Slightly west of the center of the alley, for a 
distance of about twelve feet, beginning about three feet from 
the body and in line with about the hips of the deceased, there 
was a mark “as though something had wiped up the dirt.” 
There was a small pool of blood under the nose and mouth of 
the deceased, and about five blood spots a short distance away 
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from the feet of the deceased. Deceased’s clothing was badly 
torn. The coat was torn all the way from the bottom to the 
neckband, and the trousers were torn about the knee and all 
the clothes were very dirty, the seat of the pants being the 
dirtiest part; found a square impression on the seat of the pants. 
The left and right pockets of the pants were turned inside out 
and the hip pockets were pulled out slightly. 

The witness immediately started an investigation in the 
vicinity by going through all the various homes in the vicin¬ 
ity and inquiring for the purpose of locating witnesses. About 
one hundred and fifty people living on Kenyon Street and 
18th Street were interviewed. Every automobile that was 
stored in the alley and garages in the neighborhood of the kill¬ 
ing was examined. The witness stated that he received cer¬ 
tain information, as a result of which he interviewed a wit¬ 
ness on the 3rd of February. As a result of what he learned 
he sent a lookout for Stanford Carrier and George K. Burton. 
Carrier was arrested on the night of February 5th at the Silver 
Spring Police Station, at which time the witness saw a 1941 
Hudson Sedan which was in the possession of Carrier. Wit¬ 
ness thereupon identified a photograph of the car which was 
introduced in evidence. The witness made an examination of 
the car the same night that he first saw it. He directed two 
of his officers to make a thorough examination. Upon exam¬ 
ining the underneath part of the car himself, the witness found 
that the front knee action on the left side was much cleaner 
than the right side. The underneath part of the grease pan 
was wiped practically clean from the front extending toward 
the back. The differential, that is, the large ball in the center 
of the rear axle, had certain marks or impressions imbedded 
in the grease and dirt. The witness demonstrated what he 
was talking about by pictures which had been identified and 
introduced in evidence. The entire bottom of the grease pan 
was practically wiped clean, except for a coating of dust that 
had accumulated. The under parts of the car, about which 
the witness was speaking, were on a line from the front all 
the way to the back of the car. The lowest parts of the car 
are the grease pan and the differential. 

The witness received certain information that the defendant, 
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Burton, was in Pittsburgh, Pennsylvania. He received it on 
February 20th and immediately went to Pittsburgh where he 
arrived about four or four thirty in the morning, February 
21st, which was a Sunday. He was accompanied by Sergeant 
Clarke. When he got to Pittsburgh he went to Police Head¬ 
quarters, from where he went to the hotel, Hotel Pittsburgher, 
in company with Detective Geisler of the Pittsburgh Police. 
Upon arriving at the Pittsburgher, the witness showed a photo¬ 
graph of Burton to the night clerk and to the house detective. 
He examined the hotel register and in going through the cards 
he found the name of Gregory Stephens, 712 Pine Street, Troy, 
New York, who was registered in Room 1511. The witness 
compared the handwriting with a sample of Burton’s hand¬ 
writing, which he had. The handwriting seemed to corres¬ 
pond. Thereupon, the witness, together with Geisler, Clarke 
and the house detective went up to Room 1511. On arriving 
at the door they heard voices. The house detective knocked 
on the door and Burton opened it. The house detective said 
“Are you Mr. Stephens?” and Burton said “Yes.” Burton was 
dressed only in his underwear. As the detectives walked into 
the room Burton backed away from the door about four or 
five feet. The house detective asked Burton for his identifica¬ 
tion card and his draft card. Burton stated that he did not 
have them with him but had left them at home. At that time 
the witness said “You are Burton”. Burton looked at the wit¬ 
ness and said “And I know you, you are Lieutenant Liverman. 
You have been described to me and I know what you want me 
for. i You want me for murder in Washington.” Up until 
that time no one had made any statements to Burton as to 
what the business of the visit was, except to talk. Burton there¬ 
upon said “It’s a good thing that four of you come to my room. 
If there had been only two of you, you would not have taken 
me alive.” And further stated “I will take a chance on two 
of you, but I will not take a chance on four of you.” And this 
time he turned to the house detective and said “Pop, I ought 
to take that black jack and beat your brains out.” Officer 
Geisler told Burton that he was under arrest and that there 
was no use in causing a disturbance by talking in that manner. 
While Burton was dressing he told the officers “I might as well 
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have jumped out the window because what I am going back 
to face, I would have been better off.” After Burton dressed 
they took him out of the hotel together with his companion, 
who was in the room. 

At this point in the testimony of the witness, counsel for the 
defense made objection to any further testimony with respect 
to statements made by the defendant relying on the case of 
United States v. McNabb, whereupon the jury was excused. 

Thereupon, witness Liverman was interrogated out of the 
presence of the jury and he testified as follows: 

After Burton was arrested he was taken from the hotel to 
Police Headquarters which was about a mile away. They 
went in Detective Geisler’s car. During the ride to Headquar¬ 
ters they had a conversation with Burton in the automobile, 
which did not concern the facts of the murder at 18th & Kenyon 
Streets, but did concern the apprehension of the defendant. 
No threats were made to the defendant during the ride, nor 
was any inducement held out or promise made to him. No 
force was applied whatsoever. The statements made by the 
defendant were intelligent and were made voluntarily. “In 
other words, he started the conversation.” The officers did 
not ask him any questions during the ride and the defendant 
volunteered the statements which he made. These statements 
in the automobile were made about fifteen minutes after the 
defendant was placed under arrest. 

The statements were made in the following manner: Just as 
they pulled away from the hotel Burton said “I knew I should 
have left this place this morning—yesterday morning. I over¬ 
stayed my time and I felt suspicious about it. I should have 
gone Saturday but I was intending to leave not later than 
Sunday evening or Sunday afternoon. My intentions were 
to go from here to Detroit and from Detroit to Windsor, Ontario 
and from Windsor to Toronto. I was then going to try to enlist 
in the Army and you could not have brought me back from 
Canada once I had gotten in the Army.” 

When they reached Headquarters, Burton was taken to the 
office of the Detective Bureau. Officer Geisler “booked” the 
defendant on the arrest book as a fugitive from justice. The 
room in which they took the defendant was a large room with 
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a large table in the middle of the floor and about six chairs. 
There were windows on two sides. The door leading to the 
room was left open and the handcuffs were removed from the 
defendant. The witness talked to the defendant, who made no 
objection whatsoever to talking. No threats or display of force 
were used against the defendant. He was not struck by any¬ 
one during the half hour or so that he was spoken to. He made 
no complaints and did not refuse to talk. The statements 
which he made were given voluntarily and were intelligent and 
understandable. No promise or hope of reward was held out 
to him. No firearms or weapons were displayed to him during 
the conversation and the witness left headquarters shortly 
before six o’clock in the morning. The witness asked the de¬ 
fendant whether he wanted to return to the District and he 
said “Yes, I might as well go back. I see no reason not to.” 
The statement made by the defendant to the police was not 
suggested by anyone and the witness stated, in response to the 
question, “Did you or Officer Clarke or anyone else in your 
presence supply any of the details of his statement?” that no 
one had. In response to a question by the Court, the witness 
stated that the defendant did not make any request for counsel 
and that nothing was said about counsel by anyone. 

The witness testified further that the next morning, February 
22nd, about 9:30, defendant was taken before a magistrate who 
asked the defendant if he wished to return to the District of 
Columbia on the charge of homicide, and he stated “Yes.” No 
promise, threat, inducement, coercion, or compulsion vras made 
in order to induce or get the defendant to consent, when he 
was before the magistrate, to return to the District of Colum¬ 
bia to answer the charge of homicide. Whereupon, the witness 
identified a written statement signed by George K. Burton, in 
which Burton certified before the magistrate “That I freely 
and voluntarily agree to accompany officers as a prisoner from 
the City of Pittsburgh to Washington, D. C., for the purpose 
of answering to the charge of homicide, there pending against 
me.” This document was witnessed by the Police Magistrate 
and dated February 22, 1943. 

In response to questioning by the Court, the jury still being 
absent from the courtroom, the witness testified that the state- 
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ment made by the defendant at Headquarters was given about 
thirty minutes after defendant was first placed under arrest, 
and that the conversation at Headquarters took about half an 
hour. In response to questioning by defendant’s counsel, the 
witness testified further that the only person who questioned 
the defendant at all was himself. 

During the cross-examination of the witness on the voir 
dire, the Court ordered put into the record the transcript of 
what occurred at the Coroner’s Inquest as bearing on the ques¬ 
tion as to his ruling on what took place in Pittsburgh, the Court * 
directing, however, that the record of the Coroner’s Inquest 
should not be read to the jury. Defense counsel consented to 
the record of the inquest being placed in the record, but not to 
be read to the jury however. 

The transcript of testimony before the Coroner includes the 
testimony of one Dr. Richard Crossen, who testified that he 
pronounced the deceased dead at 7:40 a. m., January 1, 1943. 
The testimony of one Earl F. Mosely, who testified that he lived 
in the vicinity of 1805 Kenyon Street; that he discovered the 
body of the deceased in the alley and called the police; and the 
testimony of Lieutenant William J. Liverman, who testified 
concerning his investigation in the case of what he found at the 
scene, arrest and statements made by the defendant. Burton 
took the witness stand at the Morgue and testified voluntarily 
as follows: 

By the Coroner : 

Q. Your full name? 

A. George King Burton. 

Q. Your residence? 

A. Twelfth Precinct. 

Q. I said your residence. 

A. 119 Meadow Lane, New Rochelle. 

Q. Your occupation? 

A. Clerk. 

By Mr. Buckley: 

Q. Your full name is? 

A. George King Burton. 

Q. And, Mr. Burton, directing your attention to the 
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thirty-first day of December, last year, 1942, did there 
come a time that day, or evening, that you met a man 
by the name of Higgins? 

A. Yes, I did. 

Q. And will you tell his honor, and the gentlemen of 
the jury, about what time it was when you first saw 
Higgins? 

A. Well, I couldn’t make a positive statement. 

Q. Approximately, then. 

A. It was approximately 2:15, or 2:10. 

Q. Where was Higgins? 

A. On the corner of 14th and G Street, standing on the 
comer. 

Q. On this particular morning, in the early morning, 
i when you first saw Higgins, what were you doing when 
i. you first observed Higgins on the corner? 

A. I just came back from getting a bottle of whiskey 
i which I got off a bootlegger acquaintance, just around 
14th Street. As I was coming back, Stanford had the 
car parked there, and I ran into this man Higgins, and 
he wasn’t exactly intoxicated, but he did have a few 
too many. 

Q. Was he on the extreme comer of the intersection 
there? Was he attempting to do anything? 

A. He was trying to get a taxicab, and he asked me, 
he said, “Can’t get a cab around here,” and I said, “Well, 
i where do you want to go,” and he said, “18th and 
Columbia Road,” and I said, “Come along with me,” and 
patted him on the back, and told him, “I saw you some¬ 
where before.” The reason I told him all this, is to win 
i his confidence and get him to go with me. 
i I did have intentions to rob the poor old man, and so 
I brought him up to the car, and got him in the car and 
i asked Stanford if he would drive this man and myself 
up to 18th and Columbia Road NW., and he said, “No, 
George-” 

Q. (Interposing.) Just a minute. How long had you 
been in that car before you got out to meet this 
i man, or when you saw this man? Was the car Carrier’s? 


29 


A. Yes, sir. 

Q. Where did you get out of the car? 

A. About a quarter of the way up 14th Street, toward 
the circle, heading north on 14th Street. 

Q. And prior to getting out of that car, how long had 
you been with Carrier? 

A. Just a few minutes. I would say about ten or 
fifteen minutes at the most. 

Q. Where did you first meet Carrier that evening? 

A. I was standing on the corner of 12th and New York 
Avenue, right next to this Trailway Bus Depot, and 
I would say approximately two o’clock. The reason I 
say that, there were lots of soldiers, sailors and marines, 
and etc., coming out of the Brick Bottle. 

Q. Where is the Brick Bottle? 

A. Between 12th and 13th, on New York Avenue, 
the same side of the street as the bus depot. 

And I saw Stanford in his car across the street. He 
had his window down, and I hollered, “Hye Stan/’ and 
I raised my hand up, and he happened to be glancing 
around. I imagine he just came out of the parking lot, 
or somewhere, and I said, “How about giving me a lift 
to the Lotus on 14th,” and I was supposed to meet this 
girl friend of mine at 11:30, and was a half hour late 
then. 

So, we went straight down New York Avenue- 

Q. (Interposing.) You met him at 12th and New 
York Avenue and he drove out New York Avenue to 
14th? 

A. Yes, sir. 

Q. He went south on 14th Street, is that correct? 

A. That is correct. That would be toward Pennsyl¬ 
vania Avenue. And I didn’t see my girl, I say my girl, 
although I am not that possessive. I didn’t see her in 
front of the Lotus, and I asked him to continue on down 
to the Willard Hotel which is located, I believe, all the 
way down to Pennsylvania Avenue, that we had to go 
to get where I wanted to go. 

She wasn’t there, so I asked him to come back to 14th, 
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and where is the Lotus located—between G and New 
York Avenue, isn’t it—and I asked him to drive me back 
that way. He was complaining he was tired—New 
Year’s Eve too. 

He drove me back to 14th and G, and when we got 
there, what I said before, I saw this boy I knew, and 
wanted to get a bottle, and saw him about a quarter of 
the way up the block, and just as I got to the corner- 

Q. (Interposing.) When you got out of the car, 
did you get out alone? 

A. I got out alone. He didn’t even know what I was 
stopping for. I came back to 14th and G, and turned 
around, and caught up with this boy, just as he got 
around the corner, bought the bottle off of him, and as 
I was coming back, I saw this poor fellow Higgins, and 
I made friends with him, and got him in the car, and 
asked Stanley if he would drive us to Columbia Road 
where he wanted to go. 

I had intentions to rob him, but he didn’t know it, 
or he wouldn’t have loaned me the car. Stan drove 
back to the hotel, got out of the car, and I came around 
and took the wheel, and I said, “Where do you want me 
to put it when I come back”, and he pointed to the 
Esso Station at 11th and New York Avenue, and he said, 
“Don’t be too long either.” 

I run this guy up to—he said I went up 14th Street— 
I went up 11th Street, and then I got lost on the circle 
at 16th Street somewhere. While I was parked there, 
why, this Mr. Higgins reached inside his coat pocket 
and he had some whiskey in the bottle, and when he 
pulled that, his army papers came out with it, and I 
looked at it, and I saw the name, and that is how I 
knew the man then found dead was the Paul Higgins 
who was in the car with me. 

He kept telling me what a good fighter he was dur¬ 
ing the last war, and he was singing some Irish songs, 
and was telling me about this acquaintance of his he 
was supposed to meet at 18th and Columbia Road, and 
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while I was looking at his papers, I took my other hand 
to see if he had a wallet. 

Previous to that, I had asked him if he had enough 
money to buy another bottle, and he said—he just 
grunted. He was pretty well stewed, and I felt to see 
if he had a wallet, and he didn’t have any, and I also 
felt both of his side pockets and I didn’t put my hand 
in, but on his right side he did have some small coins, 
because I felt them. 

And so I did make the inquiry as to how to get to 
18th and Columbia Road, and let this man out of the 
car right on the corner on the right side, at’Peoples 
Drug Store, and the last I seen him was standing right 
there undecided which way to go, and standing right 
there on the corner, and I came back to the hotel after 
parking this car at the Esso Station. 

And before I give him these keys, this Jack Harris 
was in the room, and Stanley was in his room talking to 
him, and I opened the door, and said, “Excuse me, I 
didn’t know you were busy,” and in a few moments, Jack 
Harris went back out to peddle whiskey, I imagine, 
which was his occupation, and I gave Stanley his keys, 
and he said, “Where are you going now,” and he went 
back to the hotel; and went in the front of the Grey¬ 
hound Station, and took the cab back to the Mayflower 
Hotel, and en route I asked the driver what time it was, 
and he told me ten minutes to three. 

That was just before the cab got to the front of the 
Mayflower, and the reason I brought this boy’s name 
in this, this Stanley, one was I was trying to extort some 
money out of this nurse at Cedarcroft, and she kind of 
liked me some, and she had received a substantial sum 
of money from her dead brother’s estate, and I was set 
on getting some of that by some means. And I told her 
the substance of what I told here, was that I was with a 
man, this is exactly what I told her, I was with a man on 
New Year’s Eve, that was found dead on New Year’s 
morning. 

646489—45--3 
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And anything else she says is just, well, it could be a 
premeditated prevarication. I couldn’t go for the old 
bag, anyway, and I threw her over. I brought this boy’s 
name in the case, and I am sorry now I did, and for the 
simple reason that he is just as innocent as I am, and 
I am just as innocent as any man in this room. 

I could steal, but I couldn’t take that way off an old 
man. 

Q. Tell him why you brought this man’s name in it? 

A. I wanted a witness to the fact that I didn’t run 
over the man. 

Q. When did you first know the man was dead? 

A. I read it in the paper the next morning, and when 
I did read that- 

Q. (Interposing.) When did you read it? 

A. I read it in one of the papers the next day, after 
I got up, you know. And when I saw that name Paul 
Higgins, and possibly 55 years, and the army papers, 
just those two things alone put this fellow in my mind 
right away. 

I had a few drinks, and I saw that name and the army 
papers listed in the newspaper, and I knew beyond any 
reasonable doubt that it must have been the man in 
the car with me, so, I brought this boy’s name into it, 
and I hope his mother will forgive me, and I wanted a 
witness to the fact, and the reason that they say I was 
running, was leaving Washington afterwards, I found 
out that the police were looking for me, and I didn’t 
know what it was for, whether it was the bill I owed at 
the Mayflower, or what. 

Q. You had beat a bill there at the Mayflower? 

A. Yes, sir, I had a sizable one. 

Q. What was it? 

A. $140.00. 

t 

Q. And you had an assault with the house detective? 

A. No, sir; I didn’t assault him. He is an elderly man 
and he is kind of fat, so when he come up and told me 
what he wanted, I just pushed him over, and he fell on 
the bed. 
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Q. He came up about the bill? 

A. He came up about that and so forth. He believed 
from the extent of my luggage that I was beating the 
hotel, I am pretty sure. 

Q. Then what? 

A. I ran down the stairs, and out and got a taxicab. 

Q. You left Washington shortly thereafter? 

A. I went to Boston with this boy; this boy Eugene 
Marcellus was the cook down there, and I found out 
later that he was wanted for something or other. And 
there was a warrant out for him, and that is the reason 
he was so mad with me. 

Q. The cook left the city with you? 

A. Yes, sir; he told me he would get me a job in the 
government hospital there. 

Q. And after you went away with this cook, there 
came a time you returned to the District? 

A. I returned twice, and on one of the occasions, I 
passed a few checks, which they told me were worthless 
afterwards, since my incarceration. 

Q. Those checks were registered checks, were they 
not? 

A. Presumably, on the First National Bank of Bos¬ 
ton. Does it seem feasible if I had been guilty of mur¬ 
der, this is what this is supposed to be, that I would 
come back to Washington and go to places and pass 
bum checks, then go out and come back again, after 
reading in the newspaper where they are looking for me? 
Besides doing that, I went to Baltimore on one of the 
occasions. I went from here to Boston, and stayed 
there a week, and the reason they didn’t get a line on 
me there was I was in a rooming house. 

Q. Get down to the time you were arrested in Pitts¬ 
burgh, that you told him in the very beginning that this 
man was with you, this Carrier. 

A. Yes. 

Q. And I want you to say to the court and jury, 
that the reason you involved him is so you would have 
a witness, and they couldn’t blame you. 
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A. Exactly. 

Q. When you let this man out at Columbia Road, 
Stanford wasn’t with you? 

A. No, indeed, he wasn’t with me from the time I 
drove the man from the hotel, and then I was only 
with him a few minutes when I came back. 

Q. When you left the deceased at ISth and Columbia 
Road? 

A. He was perfectly stable as far as being able to 
stand on his own feet were concerned, but he was weav¬ 
ing somewhat. 

Q. During the time he was in the car with you, did 
you rob him? 

A. No, indeed, he didn’t have anything to rob. He 
had an eyeglass case, which he exhibited to me. I ad¬ 
mired it, and he showed it to me. 

Q. Did you give him any whiskey to drink? 

A. No, I didn’t but I gave him two drinks out of his 
own bottle. 

Q. You treated him to his own bottle? 

A. I didn’t know he had any whiskey, but it turne'd 
out he had a bottle in his pocket all the time. Canadian 
Club, too. 

Q. And was it after you left Carrier with this man 
that you then frisked him? 

A. After I left him, that is correct, on 16th Street, 
some where around that circle is where I frisked the 
man. It only takes a minute to see if a man has any 
money, you know. I wasn’t in the habit of doing this. 
I wasn’t in the habit of rolling drunks, but I did frisk 
the man up there. 

Q. Were you at any time, George, in the alley of 
18th where the man was found? 

A. I don’t know where it is at. 

Q. Were you in any alley with this man? 

A. No, indeed. 

Q. Did you drive through any alley? 

A. No. In fact, I am not a good enough driver to 
drive through any of the Washington alleys, so then 
I- 
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Q. (Interposing.) That is enough. 

The Coroner. Any questions by the Jury? 

By a Juror: 

Q. How did you plan to use him as a witness, Carrier? 
A. Well, I said he was present, and by him being 
with me, he would know damn well I didn’t hit the man, 
and I wanted the story to stand up. After all, I couldn’t 
go through with it alone. 

Q. Were the light on in the car? 

A. Yes. 

Q. When you were looking at the papers? 

A. Yes. 

By Mr. Buckley: 

Q. You have a record prior to this? 

A. And how! That is why I was running. 

The Coroner. Any questions? 

By Mr. Schwartz : 

Q. How long have you known Carrier? 

A. Not too long, I would say a few months. 

Q. Where did you first meet him? 

A. Well, I couldn’t positively say. 

Q. Do you remember under what circumstances? 

A. No, I don’t remember. 

Q. Do you know who introduced you? 

A. It might have been a girl. 

Q. Did you at any time learn what his occupation 
was? 

A. Well, I always took it for granted that Stanley 
had money. He owns his house out there. 

Q. Do you mean by that, that -was his sole source of 
income? 

A. I never bothered to find out. I wasn’t that in¬ 
terested. 

Q. And you borrowed his car? 

A. And I had already borrowed it once or twice on 
previous occasions. 

Q. Where were you to return the car? 
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A. To the Esso Station at 11th and New York ave¬ 
nue. I was supposed to park it there and bring it back 
there. 

Q. Where were you to leave the keys? 

A. I was to bring them back to him. 

Q. At his house? 

A. At the hotel. 

Q. You never tried to contact the police after you 
read about this man’s death, did you? 

A. Well, I didn’t try to in the true sense of the word, 
but I had it in my mind to, but then again I looked at 
the circumstances as they would look at them. Here is 
a boy with a record, and a pretty long one for a young 
fellow, and would they believe my story if I told them 
I picked him up and then I saw in the paper how they 
were looking for me, and boy, I mean I really made 
tracks then. But, when I got to Pittsburgh, I came in 
at 4:40 on a Friday morning, and at eight o’clock that 
same Friday morning, I called Mr. Buckley on the tele¬ 
phone at his residence, and asked him if he would come 
down to Pittsburgher Hotel w’here I was staying, and 
take me back with him. 

So, he told me that he was too busy, and he couldn’t 
get there until Sunday. Sunday morning about ten 
minutes after five, I hear a knocking on the hotel door, 
and there was a woman in the room with me. She was 
drinking a bottle of beer, or something, and she was 
sitting over there fully dressed, at the telephone stand, 
and I went and opened the door, and here comes three 
or four men. 

One of them was Lieutenant Liverman, and another 
one was Mr. Clarke, and two Pittsburgh detectives, and 
when he says that I misrepresented myself, well, natu¬ 
rally, I was registered under an assumed name. I wasn’t 
going to put Burton on the register, but when I saw who 
they were, I was glad in a way, but sorry in another way. 

I would have rather to come back with Mr. Buckley 
than law enforcement officers, and I reached under the 
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mattress, and gave them my wallet with my identifi¬ 
cation. 

By Mr. David: 

Q. Did Mr. Buckley come to Pittsburgh? 

A. He got there a few hours after I was locked up. 

Q. Advised you to waive extradition? 

A. I would have done that myself without any advice. 

Q. Yes? 

A. They had some kind of a story cooked up up there, 
tried to pin something on me down there if I had stayed 
there, I know. 

The witness, Lieutenant Liverman, further testified that he 
saw Mr. M. Edward Buckley, Burton’s attorney, in Pittsburgh 
on February 21, 1943, and that at the time that he saw him 
defendant Burton was in custody, and that Mr. Buckley knew 
this. The defendant, when he was taken before the magistrate 
on February 22nd, made no complaint about his treatment the 
day before at Headquarters. 

Thereupon, the jury was recalled and the witness testified 
before the jury identically as he did out of the presence of the 
jury in the same manner as reiterated above. The record of 
the proceedings before the Coroner were not introduced in evi¬ 
dence and not read to the jury. In addition to the testimony 
of the witness to the jury as above related, the witness related 
the statement made by the defendant Burton at Headquarters 
on the morning of February 21st in the following manner: 

After they went to the room adjoining the office of the de¬ 
tective bureau, and were seated around this table, Officer Clarke 
was sitting at Burton’s right and witness was seated directly 
across the table from him. 

The first question witness asked Burton was where he had 
been for the last couple of months, approximately two months. 
He answered that he had worked out in Maryland a good part 
of the month of January. About the first of February he left 
the city and went to New York and from New York to Boston, 
and in Boston he stayed quite some time. After leaving Boston 
he came back to Washington for one day and night or part of 
the day, immediately leaving Washington again and going 
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back to New York and from New York over to Reading and 
Reading into Pittsburgh. 

Witness asked Burton then about his activities on the night 
of December 31,1942, and the early morning of January 1,1943. 
He stated that in the early evening of the 31st of December, he 
went to the Capital Hotel, here, near 11th Street on I, to John 
Harris’ apartment, where he met Carrier. • 

He said they stayed there for quite a while, and that he left, 
leaving Carrier there. He said, “To the best of my memory I 
don’t recall what I did from that time until sometime after 2, 
after midnight. I know it was after 2 o’clock because the bars 
were closed.” 

He met Carrier again and Carrier was driving his Hudson car. 
He was not sure where he met him or where he saw him, but 
thought it. was in the vicinity of 12th and New York Avenue. 

He said he got in Carrier’s car, “And we drove around the 
block, a couple of blocks, and we were driving north. Carrier 
was driving and I was sitting in the front seat.” They were 
driving north on 14th, Northwest. “Arriving at 14th and G,” 
he said, “I looked over on the corner, to the right corner” as 
he stated, “I saw a man standing on the corner that appeared 
to be intoxicated. An elderly man.” 

“I told Carrier to pull to the curb.” They pulled to the 
curb just north of G Street on 14th Street, right near where 
the man was standing on the sidewalk. Burton got out of the 
car and walked over to this man and he patted him on the 
shoulder and started a conversation with him. Burton told 
him to come and go with him, to get in the car and he would 
give him a drink from a bottle he had in his pocket. After a few 
seconds’ conversation, he assisted the man into the automobile, 
in the rear seat of the Hudson car. 

They got into the car and started to drive around. He wasn’t 
sure of the street that they drove on, but he said they drove 
on for some little while. Burton gave the man two more drinks 
out of the bottle he had in his pocket. 

During the ride this man began conversation almost im¬ 
mediately after getting in the car about being a retired soldier. 
Then he removed from his pocket a number of papers, dis¬ 
charge papers. Burton saw on those papers the name Paul 
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Higgins and he said in the conversation he mentioned to Bur¬ 
ton about being called ‘Tat.” They started to sing. They 
rode around for some little time. During this time Burton 
went through his pockets for the purpose of robbery but he 
found no money whatever in his pockets. He had, however a 
silver glass case in his vest pocket and a bankbook. He said, 
“Not finding any money in his pocket, I removed his shoes from 
his feet, thinking that his money might be in his shoes.” He 
said, “I found nothing.” 

“After I did this Higgins shows evidence of having been 
drinking pretty much. He asked us would we drive him to 
18th and Columbia Road.” That he had some friends in that 
vicinity. 

Burton said that at that time Carrier drove the car—he, Car¬ 
rier and Higgins, which he knew him to be at that time from 
his discharge papers, to “18th and Columbia Road and he got 
out of the car on the corner by the People’s Drug Store,” and 
that they drove away and left him standing there. 

Burton stopped his statement at that point. Witness asked 
him then, what he did from that time on for the rest of the 
night, and he said, “I don’t recall really where we went or what 
we did for the rest of the night. It was late in the morning.” 

Witness said, “Where did you stay?” He said, “I don’t 
recall.” 

Witness asked him, “What happened to Carrier? Did you 
separate from him?” He said he did not recall what happened 
after that. 

Burton said he had had a few drinks and felt the effects, but 
he was not drunk. 

Burton told witness further that on New Year’s day he 
picked up a newspaper and he saw an account in the paper 
where a man was found in the 1800 block in an alley off of 
Kenyon Street dead, and the man’s name was Paul Higgins. 

Witness asked him right at that point when he made that 
statement, “Why didn’t you report to the police where and 
what you knew about Higgins,” and he said, “The reason I 
didn’t contact the police or give any information regarding the 
part I knew of Higgins the night he was found, in the early 
morning, because the circumstances surrounding the case— 
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now, I was afraid I would be implicated and held by the police 
for questioning.” 

Witness the following testimony: 

Q. Did Burton make any statement to you during this con¬ 
versation as to the purpose for taking Higgins into the car? 
Was that the full extent of your conversation? 

A. He said his purpose was robbery. That was the—I did 
• ask him several times after he finished his statement—I recall 
asking him over several times, “Don’t you remember anything 
that happened after you put Higgins out of the car? Can’t you 
recall anything you did or where you stayed, or where you next 
saw Carrier and when you separated from him?” 

He said, “No, I do not recall and I do not remember even 
where I met Carrier again. 

The Court. Lieutenant, you say that the defendant told you 
he let Higgins out at Columbia Road and 18th Street? 

The Witness. Yes, sir. 

The Court. How far is Columbia Road and 18th Street from 
18th Street and Kenyon Street where this body was found? 

The Witness. Well, in a direct course, your Honor, I would 
say it is between *4 and */> mile. 

The witness testified further that the clothing was removed 
from the body of the deceased and delivered to the Federal 
Bureau of Investigation Laboratory for a test, together with 
certain other exhibits which he identified. Witness testified 
that when he saw the deceased in the alley there was discol¬ 
oration of the face and a cut on the chin, abrasions and what 
appeared to be brush bums. 

On cross-examination the witness testified that Burton in 
his statement in Pittsburgh could not remember what he did 
after he left Higgins at 18th and Columbia Road, but that 
when he left him he was standing on his own feet but was 
staggering. The witness further testified the indications from 
the surface of the alley where the deceased was found were 
that something had been dragged along about fifteen feet. The 
entire surface of the alley, which was of cobblebrick, was clean 
“as though there was a sack dragged with weight in it.” Wit¬ 
ness was asked further whether or not he testified at the 
Morgue inquest as follows: 
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“We returned Burton to Washington. Shortly after we ar¬ 
rested Mr. Burton in the hotel room, we questioned him and 
the first thing Burton said to me when I entered the room with 
a Pittsburgh officer and Officer Clarke and the house detec¬ 
tive of the hotel, the first thing he said was ‘What do you want 
me for’?” 

The witness testified that he did not recall ever testifying 
to that at the Morgue before the Coroner. 

Miss Ruth Lane, called as a witness, testified that she is a 
nurse at Cedarcroft Sanitorium at Silver Spring, Maryland; 
that she was employed there in the month of January 1943; 
that she knows the defendant, having worked with him at the 
Sanitorium for three weeks in January 1943. The defendant 
came to work about the second week of January and worked 
from eight o’clock j>. m. to eight o’clock a. m., which were the 
same hours as her own. Defendant worked on the same floor 
with her, and she was the floor supervisor. The defendant 
acted as an orderly and attendant. Cedarcroft is a Class “A” 
Psychiatric Hospital. While the defendant worked at the hos¬ 
pital witness had a conversation with him concerning a re¬ 
tired soldier. One particular conversation took place about 
1:00 in the morning when the witness and defendant were 
having coffee together in the diet kitchen on the men’s floor. 
This conversation was as follows: 

Witness asked the defendant, “George, what are you hiding 
from?” Defendant was not the type of man “that usually 
comes to a place that way and that kind of a job. He was well 
. dressed. He had money.” And witness casually asked him 
“through a woman’s idle curiosity”, what he was hiding from 
and what he was doing at the Sanitorium. He said he was 
afraid he would be accused of a murder because he was in the 
vicinity when it happened. The witness stated that the de¬ 
fendant told her that on New Year’s Eve or on New Year’s 
morning the defendant pulled an ex-serviceman out of the 
car in which he was riding, and that a car hit and ran over 
the man. She asked the defendant if it was an accident and he 
said no, it was cold-blooded murder. The car ran over the man 
before the defendant could get out of the vicinity. She testi¬ 
fied further that the defendant told her that the man that was 
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run over had been robbed by the defendant and another party. 
The only mention made by the defendant of who the man was 
who was killed, was that he was an ex-serviceman. The wit¬ 
ness stated further she uses morphine and has over a period of 
years. She stated that she had a medical need for the drug. 
She stated also that about 1930 she was convicted of a viola¬ 
tion of the Harrison Narcotic Act. 

On cross-examination, the witness testified that she had 
some morphine on the day she testified. She testified that she 
talked to Detective Lane of the Montgomery County Police 
during February, 1943. Detective Lane, Lieutenant Liverman 
and another man came out to the Sanitorium to talk to her; 
that was the first time that she had seen any of these men. The 
conversation took place before the defendant had been arrested 
in this case. She stated that she was acquainted with the de¬ 
fendant before he came out to the Sanitorium, having met him 
once or twice before. She met him once at Doctors Hospital 
not more than five or six weeks before he came out to the 
Sanitorium. 

She testified further on cross-examination that the defendant 
told her that the man he let out of the car was drunk but did 
not say whether he fell down or staggered when he was let out. 
She said that the defendant stated that he dragged the man 
out of the car. The witness thereupon testified in the follow¬ 
ing manner: 

Q. Did the police ask you to make a statement? 

A. Yes, they insisted on it. 

Q. When was that? 

A. Approximately February 1, 1943. 

Q. Did you make the statement? 

A. Haven’t you just read it? 

Q. No, I am reading something else, not your state¬ 
ment. 

A. It is the statement we have been talking about, 
i The Court. You made a statement in writing at that 
time? 

' . Mr. Margolius. Yes, your Honor. I have it in my 

possession. 

i The Court. I am asking the witness. 
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The Witness. I think they came out there a couple of. 
nights later and wrote a statement and asked me to 
sign it. 

By Mr. Buckley: 

Q. Who wrote the statement? 

A. One of the three gentlemen who was there, I don’t 
remember which it was. 

Q. Do you know which one wrote it? 

A. No, I don’t know which one it was now. 

Q. Did they Write it at the sanitarium? 

A. They did. 

Q. You don’t know which one wrote it. You were 
present when it was written? 

A. I certainly was. 

Q. You know Lt. Liverman when you see him, do you 
not? 

A. Indeed I do. 

Q. Was he the one who wrote it? 

A. I don’t think so. 

Q. Was Mr. Lane the one who wrote it? You are 
acquainted with Mr. Lane very well, aren’t you? 

A. I don’t think it was Mr. Lane. 

Q. You think it was the third man who came there? 

A. I wouldn’t say positive. I think probably it was 
the third man, I mean I wouldn’t say what his name is 
because I don’t know. 

Q. Do you know Sgt. Clarke? 

A. I probably know them by faces, and not by names. 
Now that you call the name, I think that was the third 
man that was there. 

Q. Is he the one or do you recall if he is the one that 
wrote the statement? 

A. I wouldn’t be sure. I wouldn’t be positive. 

Q. Was it day time or night time that this statement 
was written? 

A. It was about 7:45 or 8 o’clock at night. 

Q. And did you dictate the statement? 

A. The statement was written from things that I had 
said, from statements that I had made. 
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Q. When had you made the statements from which 
this was written? 

A. One or two days previous. One or two nights 
previous to that. They came back and asked me the 
same questions over and they wrote it on the typewriter 
in the office at the sanitarium and I signed it. 

Q. Did you read the statement before you signed it? 

A. They read it to me. I didn’t have my glasses at 
the time. They read it to me. 

Q. Do you know which one read it to you? 

A. The same one who wrote it, I think it was the 
same one who wrote it. But I wouldn’t be sure which 
one wrote it. 

Q. When you made this statement to the police, the 
first time, before the second time which you say was 
typed by the police, how long had Burton been gone 
from the sanitarium at that time? 

A. Possibly three days, maybe 4, maybe a little 
longer. This was probably Tuesday or Wednesday. 
***** 

Q. How long did these officers stay the night they 
came out there, the night they typed this statement? 

Mr. Margolius. I don’t know whether Counsel in¬ 
tends to introduce this statement in evidence. Unless it 
is in evidence, all this questioning about the prepara¬ 
tion of the statement- 

Mr. Buckley. I haven’t seen the statement. 

Mr. Margolius. I will show it to you. 

(Hands statement to Buckley.) 

Mr. Buckley. Will your Honor indulge me while I 
read it? 

The Court. Yes. 

(Defendant’s Counsel reads said statement.) 

The Court. Mr. Margolius: Is there any objection to 
this statement being introduced in evidence and - read 
to the jury, do either counsel have any objection? • 

Mr. Margolius. Except for one sentence in there, 
which I think should be stricken. 
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The Court. Mr. Margolius says there is one sentence 
he thinks is improper. Is there any objection to it being 
read with the exception of one sentence Mr. Margolius 
mentions? 

Mr. Margolius. I have none. 

The Court. And which has been pointed out to Mr. 
Buckley? 

Mr. Buckley. I beg your pardon? 

The Court. Is there any objection to it being ad¬ 
mitted in evidence and read to the jury with the ex¬ 
ception of the one sentence which Mr. Margolius says 
is an improper statement? 

Mr. Buckley. I don’t see what is improper about the 
statement itself. 

Mr. Margolius. I have no objection, if the defendant 
has no objection to that statement. 

The Court. I thought if there was any question about 
the statement, the statement speaks for itself. 

Mr. Buckley. There is one statement in the last part. 

The Court. What do you say, gentlemen? 

Mr. Buckley. I think if any goes in, all should. 

The Court. Very well, you should read: it to the jury. 

Mr. Buckley. I want to ask her a question, first. 

The Court. Very well. 

By Mr. Buckley: 

Q. May I ask you this? When you were telling Mr. 
Margolius here about what this man told you about the 
conversation at the sanitarium, why did you omit to 
tell us the part that he told you about being afraid to 
come back to Washington because of some hotel bill 
he owed? 

A. Because I was trying to keep from telling anything 
that I could tell that would do any one any harm. 

Mr. Margolius. That was under my instructions, was 
it not? 

The Witness. That is right. 

Mr. Margolius. Not to mention anything other than 
involving the defendant. 
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By Mr. Buckley: 

Q. Did Mr. Margolius tell you what you have just 
told us? 

A. No, he didn’t tell me. 

Q. Mr. Margolius told you not to mention hotels? 

A. Because he didn’t want anybody hurt. 

Q. He was very considerate. Tell us what he told you 
about meeting hotel bills in the city of Washington. 

Mr. Margolius. Tell the whole thing. 

Mr. Buckley. Tell the whole story, not w T hat Mr. 
Margolius tells you to tell. Your Honor told you to tell 
the whole conversation. 

Mr. Margolius. I object to the innuendo of counsel. 
I was trying to keep error out of a murder trial. 

The Court. Ask the witness questions, and I will rule 
on them. 

By Mr. Buckley: 

Q. What did Burton tell you about owing or beating a 
hotel bill in the city of Washington, and being afraid to 
come back into Washington for that reason? Tell us 
all the conversation you had with this man relative to 
the conversation that you told Mr. Margolius about. 

Mr. Margolius. Which is in the statement? 

Mr. Buckley. Yes. 

The Witness. Well, he told me he didn’t want to go 
back in there because he had beat some hotel bills. 

By Mr. Buckley: 

Q. Did he tell you how much his hotel bills were, or 
what hotels they were? 

A. He did. I don’t remember. I think the Annapolis 
was one. The Mayflower was another. I don’t remem¬ 
ber the other three. 

Q. Did you tell that to Lt. Liverman? 

A. I probably did. 

Q. Think and recall if you did. 

A. I think maybe I did. 

Mr. Margolius. It is in the statement. The state¬ 
ment speaks for itself. 
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Mr. Buckley. She does not know who took the state¬ 
ment, she said. 

The Court. Go ahead, Don’t have any comments. 
Ask her the questions. 

By Mr. Buckley: 

Q. This is your signature? 

A. I recognize the signature. 

Q. Is there any witness there on that paper? Did 
anybody else initial it or do anything while you were 
there? These initials are yours? 

A. That is right. 

Q. Did you put those on there? 

A. I did. 

The Court. That will be received in evidence. 

(The statement referred to, marked for identification 
as Government’s exhibit 21, is received in evidence.) 

Mr. Margolius. I will read the statement. 

(Exhibit 21, reads as follows:) 

Statement of Ruth Lane taken at Cedarcroft Sana¬ 
torium, Montgomery County, Md. taken at 6:30 P. M., 
Wednesday, Feb. 10, 1943, by Lieut. W. J. Liverman 
and Detective A. D. Clarke. 

Q. Do you know a man by the name of George K. 
Burton? 

A. Yes, I have known him about a couple months. 

Q. Where did you first meet him? 

A. I met him when he worked at Doctors’ Hospital. 
He was dissatisfied with his job there and I asked to 
come out to the Sanatorium because we needed help. 

Q. When did he come to work here at the Sanatorium? 

A. About January 7, 1943. 

Q. Did any one else come with him looking for a 
job? 

A. Yes. A man named Stanley Carrier came with 
Burton and just stayed around for a couple days and 
worked part of the time and then just drove off and I 
haven’t seen him since. 

Q. Did they have an automobile when they came 
for the job? 

646489—45-4 
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A. Yes. I think it was a maroon Hudson. The car 
was referred to as Stanley’s car. 

Q. How long did Burton work here? 

A. I judge it was about three weeks. From the 7th 
until about the 30th of January. 

Q. During the time that Burton worked here what 
hours did he keep? 

A. He worked from 8 P. M. to 8 A. M. This was be¬ 
cause of a shortage of help. 

Q. Did you work the same hours he worked? 

A. Yes. I was supervisor and he worked under me. 

Q. During the time Burton worked here did he say 
anything to you about a man who was supposed to 
have been robbed and run over by an automobile? 

A. About a few days after he started working here 
he told me a story about he beat some hotels out of 
bills. A few days later after telling me about the hotel 
affairs he told me there was another thing he was more 
afraid of than that. Then I started to ask him about 
what it vras and he said he didn’t want to talk about 
it because he didn’t like to think about it. I kept press¬ 
ing him and then he told me it was something about a 
murder it looked like he was implicated in but that he 
was not implicated in. He said it looked like he was 
implicated in it because he was near by when it hap¬ 
pened and also that it was cold blooded murder. Then 
he remarked that it was a case of hit and run. He said 
that a man had been in their car, that is Stanley’s car 
which Stanley was operating, and he was drinking and 
they w-anted to get rid of him. Then he said they had 
robbed him of close to one hundred dollars. Then 
George said he dragged him out of the car and before 
they could get away from the scene another car came 
along and ran over the body. He also stated that this 
man was a retired army officer but he did not know his 
name. He said that they heard the police were look-. 
ing for Stanley and thought somebody got the tag 
number of Stanley’s car. The next day they left town 
and went to Baltimore and stayed at Stanley’s uncle’s 
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house. Then they found out that that wasn’t what the 
police wanted them for and so they came back to the 
Sanitorium to work. Burton stated that he didn’t go 
back to Washington because he was afraid of being 
picked up on the hotel charges. While he was talking 
about this case he seemed to have a horror of it and 
seemed worried about it. 

Q. Did Burton ever tell you where this happened? 

A. No. 

Q. Did he ever tell you when it happened? 

A. He only stated that it happened the day before 
they went to Baltimore to Stanley’s uncles’. The way 
they talked they stayed in Baltimore several days before 
they came here to work. 

Q. Did he ever discuss this case with you any further? 

A. No. That’s all I recall him saying about the case, 
and I had to pick that out of him. I was curious to find 
out about it especially since he didn’t want to talk. 

Q. Did Burton state that Stanley was with him when 
this happened? 

A. Yes. He said Stanley was operating the car. 

(Signed) Ruth Lane. 

L. A. H. 

Redirect examination by Mr. Margolius : 

Q. Miss Lane, with respect to the sentence about 
beating some hotel bills, isn’t it a fact that I told you not 
to mention that because it may prejudice the defendant? 

A. That is right. 

Q. And I would try to keep that out of the case for 
that reason? 

A. That is right. 

John M. Harris, called as a witness on behalf of the United 
States, testified that he knew both the defendant and Stanford 
Carrier and knew them prior to January 1, 1943; testified that 
he had seen them together; that on January 1, 1943, Carrier 
owned a maroon Hudson automobile. He was handed a 
photograph of a Hudson automobile and identified it as that 
of Carrier. He saw Carrier in the car in the neighorhood on 
January 1,1943. 
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Theodore E. Namey, testified that he was a member of the 
Metropolitan Police Department, attached to the Accident 
Investigation Unit; that he assisted in the investigation of this 
case and made certain measurements of Stanford Carrier’s 
automobile. He went to Silver Spring to examine the car. It 
was in back of the police station. He drove the car to a Gulf 
Station right next to the Police Station, had it hoisted on an oil 
lift and examined the entire under-carriage. From pictures 
which had been introduced in evidence, he testified as to w’hat he 
found on the underpart of the car. The grease pan was nine 
inches from the ground, the differential on the rear axle was 
seven and one-quarter inches from the ground and the knee- 
action was eight inches from the ground. He testified that 
there were two nuts which hold a bar in the knee-action unit in 
place, -which nut is about eight and three-quarter inches from 
the ground. Right behind the knee-action unit are two rods, 
each one of which go to the wheel for steering. The nuts pro¬ 
trude slightly below. One of the nuts showed signs of having 
been bumped or at least some of the dirt being knock off. 
There was not a full cover of grease. Protruding from that 
particular nut were several hairs. He scraped them off with 
a knife and put them in paper. On the steering knuckle nut 
there were several strands of hair which I took off. The front 
wheels are suspended from the knee-action joints and he 
pointed out a piece which he described as the front frame mem¬ 
ber of an automobile. The center part of the frame had a 
scrape mark running lengthwise, with the car, as though some 
object had pressed hard against it and rubbed against that par¬ 
ticular part of the frame. There was the same kind of a mark 
running lengthwise on the oil pan or crank case pan, and there 
was the same kind of a scrape mark on the bottom of the 
differential running lengthwise with the car. The witness iden¬ 
tified the envelope containing the hairs which he testified he 
scraped off the underpart of the car. 

Leonard Higdon was called as a witness and testified that 
he had been a Special Agent of the Federal Bureau of Investiga¬ 
tion, assigned to the laboratory of the Bureau, where he made 
analyses of hairs and fibres. He testified that in February 
1943, he examined a suit of clothing belonging to the deceased 
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and that he had removed some hair specimens from the collar 
of the coat and down the back. He testified that he examined 
the hairs which had come from the underpart of Carrier’s car 
also. He found that the hairs from both the coat and the un¬ 
derpart of the car were human head hair possessing character¬ 
istics to be found among persons of the white race. He testified 
further that a comparison between the two specimens showed 
certain similarities and dissimilarities and, therefore, could not 
express an opinion as to whether or not the hairs came from the 
same head. He explained in answer to a question as to whether 
it is unusual to have dissimilarities in hairs coming from the 
same head, that it depended on the hair. “Some people have 
hair that is very consistent in characteristics, while other 
people have hairs that vary considerably and, too, you have to 
take into consideration the possible adequacy of your ques¬ 
tioned specimen,” in other words, the specimen w’hich you are 
trying to identify, because of the inadequacy of the specimen, 
you could not reach any conclusion. He was satisfied, however, 
that it was human head hairs possessing characteristics of a 
white person. The witness testified further that he even found 
variations within each specimen submitted. 

Alfred D. Clarke was sworn as a witness and testified that 
he has been a member of the Metropolitan Police Department 
for thirteen years, assigned to the Accident Investigation Unit. 
He accompanied Lieutenant Liverman to Pittsburgh on the 
evening of February 20, 1943, arriving on the morning of 
February 21st. They arrived in Pittsburgh about 4:30 a. m. 
After being there a short time they checked the hotel register 
cards of the Pittsburgher, as a result of which they proceeded to 
Room 1511. Four of them went up. They were the hotel 
detective, Detective Geisler, Lieutenant Liverman and himself. 
They heard voices in the room. Someone then knocked on 
the door. Burton, dressed in an undershirt and shorts, an¬ 
swered. There was a woman in the room, who was fully 
clothed. As they entered the room the house detective asked 
Burton if he was Mr. Stephens. He said that he was. Burton 
was asked for some identification, but he said that he had left 
it at home in Troy, New York. At that time Lieutenant Liver¬ 
man spoke up and stated to Burton, “You are George K. 
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Burton.” Burton told Liverman that he knew Liverman by 
a description someone furnished to him, and that he was 
wanted in Washington for murder. During this incident Bur¬ 
ton reached under the mattress, at which time Burton turned 
around to the house detective and told him, “I should take 
that blackjack away from you and beat your brains out with 
it.” Burton was told that he was under arrest and should come 
along quietly. They left the hotel, Burton being handcuffed 
to the witness. They got into a car operated by Geisler and 
they started for the police station. On the way to the police 
station Burton made a voluntary statement that if he had 
followed his hunch he would have left Pittsburgh the evening 
before, and that he intended to leave Sunday at the latest. 
He said he was going to Canada to join the military forces and 
that if he did so the police would not have been able to bring 
him back. 

When he went to Headquarters he was booked as a fugitive. 
They took him into a room where he was questioned. No force 
was used upon him. No threats or promises made and no re- 
ward held out. Before he made his statement to the police 
no one told him any of the details of the homicide of Higgins. 
During the giving of the statement by defendant no one sup¬ 
plied any details as the defendant spoke. The witness then 
testified in the following manner: 

Q. Go on and tell us what happened, what did he say? 

A. As a result of the questions asked him by Lt. Liv¬ 
erman, as to his whereabouts, he stated that earlier in 
the evening of the 31st of December, in 1942, he had 
gone to the Capitol Hotel. It is located on Eye Street, 
and I think in the 1100 block. 

Q. Did he tell you where it was located or did he just 
say the Capitol Hotel? 

A. He said Capitol Hotel. 

Q. Don’t supplly facts other than those he told you. 

The Court. Only relate now just what he told you 
without anything more. 

The Witness. That he had met a man by the name 
of Stanford Carrier and Jack Harris. He stayed around 
there for a while, and he left. And he didn’t see Jack 
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Harris, didn’t see Stanford Carrier any more until the 
next morning, sometime after the beer parlors had 
closed, he indicated about 2 o’clock. He didn’t know 
exactly where he had met him. He thought it may be 
around the Brick Bar. 

Q. Where is the Brick Bar, officer? 

A. At 12th and New York Avenue, between 12th and 
13th Streets. 

He stated that he rode around with Stanford Carrier 
for a while. That finally they were riding north on 14th 
Street in the vicinity of G, and he told Stanford to pull 
into the curb, when he had seen, he saw a man standing 
over on the sidewalk, whom, apparently to him, looked 
like he had been drinking. 

He said he went over and he tapped him on the shoul¬ 
der and asked him if he wanted a drink, and he finally 
got him into the car. He said he gave him two drinks 
of whiskey in the car, and the old man identified is a 
retired soldier and showed Burton his discharge papers 
bearing the name of Patrick Higgins, or Paul Higgins. 

He said that they rode around for quite some time, 
and he had a couple of more drinks, that during the 
course of the ride, after he had had the two drinks, he 
attempted to roll him. He did search through his 
pockets, but he couldn’t find anything. He went so far 
as to take off his shoes and they couldn’t find anything. 
Shortly after that Mr. Higgins told him that he had some 
friends, or knew someone in the vicinity of 18th and 
Columbia Road, and that they’d like to be dropped off 
at that point. So they drove to that point and dropped 
Mr. Higgins off. That was the last he saw of Mr. 
Higgins. 

He couldn’t give us any idea as to his whereabouts 
from that time during the rest of the night to where he 
had gone. 

Mr. Margolius. Tell the conversation. 

The Witness. He couldn’t tell us just where he had 
gone the rest of the night. He stated that he did ob- 



54 


serve in the paper the next day that a man by the name 
of Paul Higgins had been found dead in an alley. 

I believe he was asked by the Lieutenant why he 
didn’t make himself known to the police as to the ex¬ 
perience he had had with Mr. Higgins and he said on 
account of his record he was afraid it might incriminate 
him. 

Mr. Buckley. I object to that, sir. May we come to 
the bench? 

The Court. Yes. 

(Side bar conference at the bench as follow's:) 

Mr. Buckley. I object to any examination as to his 
record. 

The Court. I will direct them to disregard the state¬ 
ment as to his record. 

I don’t believe it was loud enough—the only thing I 
am doubtful about is I don’t want to emphasize the 
point if I call it to their attention. If you want me to, 
I will. 

i Mr. Buckley. The defendant now stands in the 
i eyes of the jury as a man with a record. 

The Court. Well- 

, Mr. Buckley. (Interposing) Lieutenant Liverman 
having testified as to the conversation in this hotel, or 
in the station in Pittsburgh, not having mentioned any¬ 
thing about any record. I did not anticipate anything 
at all coming from this man. 

Mr. Margolius. I felt in the light of what Mr. Buck- 
ley said to the court, while talking to Miss Lane, about 
keeping out certain facts, that I shouldn’t say anything 
to any witness any more. • 
i The Court. Will you read the last answer? 

(The reporter reads from the record as follows:) 

“I didn’t believe he was asked by the Lieutenant 
why he didn’t make himself known to the police as to 
! the experience he had had with Mr. Higgins, and he 
said on account of his record he was afraid it might in¬ 
criminate him.” 

Mr. Margolius. You didn’t object as to Miss Lane. 
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Mr. Buckley. They didn’t say anything about a rec¬ 
ord to Miss Lane. 

If your honor please, I don’t want to do anything to 
hinder matters, but I have to protect my client to the 
best of my ability and because of that, and because of 
what has been said here on the stand by this govern¬ 
ment witness referring to this man’s record, in front of 
the jury, the jury now knows that this man has a record. 
.1 will have to ask the court for a mistrial and I move 
the court to declare a mistrial. 

The Court. Do you want to reply? 

Mr. Margolius. I will leave it up to the court. 

The Court. I will overrule the motion. 

Mr. Margolius. Should the jury be admonished? 

The Court. I will overrule the motion and allow an 
exception to the defendant. 

Did you want me to admonish the jury not to con¬ 
sider the statement? 

Mr. Buckley. Most certainly, if your Honor over¬ 
rules my motion. 

(Counsel return to the counsel table.) 

The Court. Ladies and gentlemen of the jury, the last state¬ 
ment made by the defendant, rather made by the witness, 
was entirely improper, and I admonish you now not to pay 
any attention to that. It should be wholly wiped from your 
memory. You will give no consideration to it. I know that 
you will follow the instructions of the court and do that. 

On cross-examination the witness testified that immediately 
after his arrest on Sunday morning, the defendant told Lieu¬ 
tenant Liverman that he would return to Washington volun¬ 
tarily and when the defendant asked why they could not leave 
to go back he was told that the court was not in session on 
Sunday and would be taken before the court Monday morning 
and leave on the first available train. Under the rules of the 
Pittsburgh Police Department he could not be released to any 
out of town policeman to go back until he had signed a certain 
form of waiver of extradition. 

At this stage in the proceedings the defendant made wit- 
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ness Clarke his own witness for the purpose of the following 
testimony: 

Police received information on February 3, 1943, about Ruth 
Lane, who had testified earlier in the case. On the 4th of 
February Liverman, the witness and one Frank Lane ques¬ 
tioned Ruth Lane. On about the 10th of February they took 
a written statement from Ruth Lane. Lieutenant Liverman 
and the witness and Officer Hartnett of the Accident Investi¬ 
gation Unit were there at the time. He could not remember 
whether Frank Lane was there. 

Q. Do you remember Lieutenant Liverman question¬ 
ing Burton in great detail, or particularly when he let 
the man out at 18th and Columbia Road, let the de¬ 
ceased out or Higgins who was later found dead? 

A. At the station in Pittsburgh, the first morning he 
was questioned, he did ask him as to his whereabouts 
after Higgins got out of the car. 

Q. Do you remember- 

A. (Interposing.) At that time Burton couldn’t give 
us any answers as to where he had gone or where Carrier 
i had gone or where they had ever separated. 

Q. Sergeant Clarke, have you told us all the conver- 
i sation that took place up in this room upon your en¬ 
trance with Lieutenant Liverman in the Pittsburgh 
Hotel room? 

A. Well, there was one added remark, Burton—I re¬ 
call—made about, “It is a good thing that four of you 
came up instead of two, or you wouldn’t have taken me 
alive.” 

He made another statement as to the fact that he 
was thinking about jumping out of the window, but it 
was a little too high. 

Q. He made that in the hotel? 

A. That was in the room. 

The Court. Was anything said as to whether or not 
the defendant knew Liverman or anything along that 
line? 

The Witness. Yes, sir. He stated, himself, that he 


57 


knew him from a description that had been furnished 
him of the Lieutenant. 

Q. Did he say anything to Lieutenant Liverman 
about any hotel bill or bills in Washington? 

A. Not until a later date. 

Q. Not until later. 

A. Not until we got back to the station house, and 
that is where he was brought in or asked the question as 
to why he didn’t say something to the police. That 
came in at the tail end of that question. 

Mr. Margolius. Why he didn’t say something to the 
police? 

The Witness. At that time an objection was made 
and I was stopped. 

Mr. Margolitjs. Before I leave this witness, may I 
come to the bench a second? 

The Court. Yes. 

(Side bar conference at the bench, as follows:) 

Mr. Margolius. I think the witness has cured any 
possible error that Mr. Buckley claims exists as result 
of what he says about a record, because in response to 
Mr. Buckley’s questions as to did they discuss about 
beating the hotels out of bills, the witness told the 
jury- 

Mr. Buckley. That is not- 

Mr. Margolius. Just a minute. The witness told the 
jury that was not until later. That was in response to 
his asking, Lt. Liverman asking Burton why he didn’t 
report this to the police. Then he was stopped. 

The Court. Is there any more evidence, or what do 
you want? A motion? 

Mr. Margolius. No, I haven’t any; if your Honor is 
going to tell them to disregard that, that it should be 
stricken from the record. 

Mr. Buckley. What? 

Mr. Margolius. It should be stricken from the record. 

Mr. Buckley. You mean the statement he made 
about a record? 

Mr. Margolius. Yes. 
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Mr. Buckley. His Honor told them that. 

The Court. I told them to disregard it. 

Mr. Buckley. It should be stricken. 

The Court. Strike what? 

Mr. Margolius. Stricken from the formal record. 
Mr. Buckley. Taken out? 

Mr. Margolius. Strike it from the evidence, but it 
stays in the record. 

\ The Court. Didn’t I tell the jury to completely dis¬ 
regard it and pay no attention to it? 

Mr. Buckley. His Honor told them that. 

Mr. Margolius. There is a little distinction between 
the court striking a question and disregarding it. I am 
merely raising the question. It doesn’t make any dif¬ 
ference. 

The Court. I am leaving it in the record. 

Mr. Margolius. For appellate review? 

The Court. Yes. 

That is your idea? 

Mr. Margolius. Just strike it from the evidence that 
i is properly before the jury. In other words, a question 
is put to a witness and the response is made. Regardless 
of that, it may be stricken from the record. 

The Court. I couldn’t say that more effectively than 
tell the jury not to consider it. 

Mr. Margolius. It is just a formal ruling. I suggest 
I it be stricken from the record for that purpose, 
i Mr. Buckley. But it remains in the record? 

Mr. Margolius. Sure. 

(Counsel return to the counsel table.) 

The Court: Ladies and Gentlemen of the jury, I think I 
told you about disregarding the statement made by officer 
Clarke a few moments ago. I told you to disregard that, and 
pay no attention to it. I mean by that, so far as your record 
in this case is concerned, it is stricken. I meant for you to do 
that, when I said you will not consider it. 

The Court thereupon adjourned until the following morn¬ 
ing. At that time Alfred D. Clarke was recalled as a witness by 
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the Court, and the jury was excused from the courtroom. Out 
of the hearing of the jury the following occurred: 

The Court: Officer Clarke, at Page 421 of your testimony 
on yesterday, it appears you were asked by Mr. Margolius to 
relate a conversation which occurred at the police headquarters 
in Pittsburgh on the morning immediately following the de¬ 
fendant’s arrest. And in your testimony Mr. Margolius told 
you to tell that conversation, whereupon you testified as 
follows: 

A. He couldn’t tell us just where he had gone the 
rest of the night. He stated that he did observe in the 
paper the next day that a man by the name of Paul 
Higgins had been found dead in an alley. I believe he 
was asked by the Lieutenant why he didn’t make him¬ 
self known to the police to the experience he had had 
with Mr. Higgins. And he said, on account of his 
record he was afraid it might incriminate him. 

Mr. Buckley: I object to that, sir. May we come to 
the bench? 

Thereupon, the lawyers did come to the bench and you did 
not complete your statement because an objection was in¬ 
terposed. 

It also appears, at Page 438 of your testimony, when you 
were cross-examined by Mr. Buckley, you were asked: 

Q. Did he say anything to Lt. Liverman about any 
hotel bill or bills in Washington? 

A. Not until a later date. 

Q. Not until a later date? 

A. Not until we got back to the station house. 

And that is where he was brought in, or asked the question as 
to why he didn’t say something to the police. That came in at 
the tail end of that question. 

Mr. Margolius. Why he didn’t say something to 
the police? 

The Witness. At that time an objection was made, 
and I was stopped. 

The Court. Now, I want you to tell me what the re¬ 
mainder of that conversation was with reference to this 
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subject matter which you say you did not tell because 
you were stopped by the objection being raised. 

The Witness. I believe at that time that he went on 
to relate- 

Mr. Buckley. (Interposing.) You believe. 

The Witness. I believe, at that time, yes, to the best 
i of my recollection, he went on to relate- 

The Court. We don’t want you to state anything that 
i you do not know to be a fact. If you are doubtful about 
it, we want to know that. But state what you remember 
they did or did not say. 

The Witness. I don’t remember the exact words that 
were used. And I could only, of course, go on my recol¬ 
lection of what he did say. 

The Court. What is your recollection as to his con¬ 
versation? 

The Witness. To the best of my recollection he 
i stated that he was wanted in Washington for evasion of 
hotel bills. 

I believe he mentioned the fact that he had skipped a 
bill at the Mayflower Hotel. 

Mr. Buckley. Where was this conversation now, 
Officer? 

i The Witness. I think that was on the tail end of the 
conversation we had with him at police headquarters, 
i Mr. Buckley. He mentioned the fact he was afraid 
because he had skipped hotel bills in Washington? 

| The Witness. That was one of the reasons, yes. 

Mr. Buckley. That isn’t a record, is it, officer? 

The Witness. No, but his exact conversation as to the 
record he spoke of, he said that he was afraid to come 
back to tell the police about this matter because he was 
afraid it might implicate him on account of his record. 
On account of his past record. 

Roy H. Jevons, testified on behalf of the United States to 
the effect that he was a Special Agent of the Federal Bureau of 
Investigation assigned to the laboratory; that he examined the 
clothing of the deceased but was unable to make any compari¬ 
son because of the insufficiency of the specimens of grease and 
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dirt on the clothing. There appeared to be grease on the 
clothing. 

Frank C. Lane, testified that he was a member of the Mont¬ 
gomery County Police. He identified the automobile in ques¬ 
tion as belonging to Stanford Carrier; testified that from Feb¬ 
ruary 5th when he first saw the car it was in his custody until 
some time later. During the time it was in the possession of 
the County Police certain examinations were made of the 
underparts of the car and during that period of time it was 
always in the possession of the police. There came a time when 
the car was taken to the Tacoma Park garage on the orders of 
Stanford Carrier. 

Thomas R. Sard, was called as a witness, who testified that 
he was Deputy Superintendent of the District Jail in charge 
of the jail records; that during the month of June, 1943, George 
K. Burton was in custody in the District Jail. 

John Mihm, testified that he lived at 107 19th Street, SE., 
about a block and a half north of the District Jail; that on 
June 6,1943 his attention was attracted to a man in the window 
of the District Jail about 7: 45 p. m. He saw a man standing 
in the window on a cross bar sawing on one of the bars of the 
window. Witness went home and reported to a Mr. Kidwell, 
a guard at the Jail, who lived next door to him. Together they 
went back to the Jail. Witness identified the individual saw¬ 
ing the bar as George K. Burton. When he returned he re¬ 
mained out on the lawn. He saw Burton throwing a bathrobe 
that he was wearing and three sections of a hacksaw, that is, 
the blades, out onto the lawn. 

Charles F. Kidwell, testified that on the evening in ques¬ 
tion he saw the defendant on the fourth cross bar of a window 
in the District Jail sawing on the bar. The bar that he was 
standing on was about fifteen feet from the floor. The witness 
called for Burton to come down out of the window. Burton 
turned around and told him to come up and get him. Witness 
thereupon drew a gun on him and Burton told him to shoot. 
However, when the witness cocked the gun Burton said he was 
coming down, which he did. 

John G. Sherwood, testified that he was Superintendent of 
Repairs at the District Jail and that he examined the window 
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in which Burton was seen and found that one of the bars had 
been cut about one quarter of an inch. When he examined the 
window the metal shavings were still there. 

Adam A. Geisler, testified that he was a member of the 
Police Department in the City of Pittsburgh and had been a 
city detective for over nine years. He stated that he saw 
Lieutenant Liverman on February 21,1943 at Detective Head¬ 
quarters in Pittsburgh from where they went to the Pitts¬ 
burgher Hotel. This was about five o’clock in the morning. 
At the Pittsburgher they examined registration cards as a re¬ 
sult of w’hich they went to Room loll, and when they arrived 
there they heard a lady’s voice in the room. They knocked 
on the door and the door was opened by “Mr. Stephens.” 
Geisler showed the man his badge and asked him for his cre¬ 
dentials. He said he had left his credentials at home. He 
placed Burton under arrest. While in the room Lieutenant 
Liverman said to “Stephens” your name is Burton and Burton 
replied “I know who you are from the description given me, 
you are Lieutenant Liverman from Washington.” Burton 
threatened to hit the house detective over the head with a 
blackjack and stated that if the four of them had not come 
to his room to take him, two would have never taken him. Bur¬ 
ton also said that he would have been better off instead of 
opening the door if he had taken to the window, because he 
knew what he was in for whenever he returned to Washington. 
At one point Burton was asked if he had his registration card 
and he reached for the mattress to produce his card. His purse 
was under the mattress. The witness identified the man in 
the room as George K. Burton, the defendant. On the way to 
Headquarters Burton said that if he had played his hunch he 
would have left the city of Pittsburgh and gone to Canada, 
and thereafter joined the Army so the Washington Police could 
not have brought him back. Witness testified further that the 
defendant was placed under arrest on a Sunday morning by 
himself and charged him with being a fugitive from justice. 

Thereupon, the Government rested. Motion for directed ver¬ 
dict was made and overruled. 

On behalf of the defendant, the following testimony was 
adduced: 
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There was read into the record a deposition of one Arthur 
McDonald taken on August 13,1943, who testified that he was 
an automobile mechanic by trade; that he knows Stanford 
Carrier and has known him for about three years; that he had 
meals frequently with Carrier; that Carrier owned a five pas¬ 
senger Hudson Sedan, which he saw him operate frequently; 
that just before Thanksgiving, 1942, Carrier asked him to do 
some work on his car. Witness went out and looked at the 
car and gave him a price for the work and told him he would 
do it on Thanksgiving Day. The car had been in an accident 
and the front fender and grill had been bent up. The work 
was not done on Thanksgiving Day, but done the first week in 
December. At that time Carrier asked witness to put a muffler 
on the car and also fix the door handle. Witness made the re¬ 
pairs. In order to get underneath the car to put the muffler 
on he jacked the car up, using a floor hydraulic jack. He got 
under the car by using a creeper. There was a lot of mud under 
the car, all over the muffler, springs, axle and everywhere. The 
muffler was all rusted up. Had to have the tail pipe loose from 
it and hammered off the exhaust pipe. To fix the fender wit¬ 
ness stated that he had to take all the bolts out of it and clean 
all the mud off it too. The time he worked under the car he 
was wearing a khaki colored suit, and while working under the 
car he rubbed up against the underpart of the car. He worked 
under the car about three hours. For the most part, while he 
was under the car, he moved lengthwise along the right side 
of the car, the side the muffler is located on. 

The witness stated that he was baldheaded on top. He has 
only a little bit of hair on the side and the back. His hair was 
dark brown. 

On cross-examination the deponent testified that he charged 
Carrier $15.00 for the work which took about six hours; that 
it took him about two and one-half or three hours to put the 
muffler in. The muffler is about two feet from the right side 
of the car. A Hudson is fifty-six inches wide from wheel to 
wheel. The muffler is two feet from the edge of the right run- 
ningboard, which overhangs the wheel. Witness testified that 
he started working on the car about 9:30 in the morning. He 
had other work to do that day. He repaired a Buick and a 
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Ford. The Buick was brought in by t. man by the name of 
Kidwell, and he remembered what had been done on the Buick 
and what had been done on the Ford. He recalled specifically 
other cars that were brought in that day. He testified further 
that he was a friend of Mr. Carrier’s. The witness testified that 
he did not know whether he worked with a hat on or not on that 
particular day. He testified that it was possible that he could 
have had a hat on. He said the car had about a ten inch clear¬ 
ance ; that when he jacked it up the car went up about a foot 
and a half, and on a jack the car would be about twenty or 
twenty-one inches above the ground. He testified further that 
when you put a muffler on the underpart of the car you get in 
from the side and from the back. The muffler is to the right of 
the crank case or oil pan, and about three feet back toward the 
back of the car. He testified that he came in contact with the 
front springs working on the front fender; that he had to get 
underneath the car in order to take the bolts out of the fender. 
The bolts are right between the spring and the wheel, where 
it bolts to the frame and when he worked under this fender he 
was under the right front part of the car. He testified that in 
repairing the muffler he had to knock certain dirt off from the 
underpart of the car, but that he took no grease off. 

On further cross-examination the witness testified that he 
could not remember whether his head came into contact with 
any part of the car. He did not remember having any hat on 
that occasion. Testified further that in fixing Carrier’s car he 
put two stand-horses under the front axle in place of the jack. 
He did not have the back of of the car jacked up at all. He had 
the front of the car jacked up for the purpose of taking the 
fender off and taking the muffler off. He testified further that 
he could remember Carrier’s car in December so clearly because 
he “can go back ten years and tell you the jobs he has done,” 
but he never kept any record of the jobs. 

Virginia A. Roth, was called on behalf of the defendant and 
testified that she was employed at the office of the Coroner as an 
official reporter; took a stenographic report of the proceedings 
at the Morgue in this case; testified that from the transcribed 
report the following appeared in Lieutenant Liverman’s 
testimony: 
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A. The following day, the 22nd, we returned him to 
Washington. Shortly after we arrested Mr. Burton in 
his hotel room, we questioned him, and the first thing 
he said when I entered the room, with the Pittsburgh 
officer and Officer Clarke, and the house man of the hotel, 
he told me—the first couple of things he said was, “What 
do you want me for?” • 

She testified on cross-examination that Lieutenant Liver- 
man, according to her reports, testified at the inquest im¬ 
mediately after the statement made, as indicated above, the 
following: 

He was registered under the assumed name of Stevens, 
and said he was from Troy, New York; I recognized him 
from the photograph I had in my possession and told 
him his name was George K. Burton. 

He said, “I know you too,” and he said, “You have 
been described to me, and I know what you want me 
for. You want me for murder.” 

Harry C. Lee, was called as a witness by the defendant and 
testified that when he was at the scene of the homicide he did 
not see any members of the Homicide Squad. Witness stated 
that he did not have any conversation with anyone at the 
scene with respect to taking fingerprints off the eyeglass case. 
At this point defense counsel, seeking to impeach his own wit¬ 
ness, asked the witness whether or not he had a conversation 
a few days before in the presence of Mr. Levi David and another 
man to the effect that on January 1, 1943 certain members of 
the Homicide Squad came to the scene and that they expressed 
their opinion that this is not a murder case. It is a hit and run 
case and “that is your baby, you will have to take care of that.” 
The officer said he did not say that. 

On cross-examination, the witness testified that he did not 
know whether Lieutenant Liverman (witness’ superior officer) 
had examined the eyeglass under a high-powered glass. He 
said there were several parts of the investigation which he did 
not know about. That was one of them. 

Levi H. David, was called as a witness on behalf of the de¬ 
fendant and testified that he was the attorney for Stanford 




66 


Carrier, and that Officer Lee had stated to him that no members 
of the Homicide Squad were at the scene when he was there. 

The defendant rested. 

In rebuttal, the Government called William 0. Herrmann, 
who testified that he was Service Manager at Call Carl, Inc., 
which is an automobile repair shop, and a dealer in Hudson 
automobiles. At the request of the police he visited the police 
garage and made an examination of Carrier’s Hudson. He 
testified that from the examination of the automobile the 
front right fender was never off the automobile, although it had 
been straightened around the front, around the headlight, next 
to the grill and welded together. He testified further that the 
muffler is on the right side of the car and between three and 
four feet back from the oil pan. He testified further that if 
only the front wheels were jacked up and not the rear wheels, 
you could not possibly repair the muffler. In making a repair 
of the muffler you do not come in contact with the oil pan or 
the bottom of the crank case. It is practically impossible to 
touch the crank case in the ordinary repair of a muffler. A 
mechanic would have to go way out of his way and make an 
extra effort to touch it. To disconnect the bolts and nuts 
where the fender connects with the runningboard, it would 
be impossible to touch the grease pan. If the front of the car 
is jacked up, and not the rear, it would be impossible to get 
underneath the car because there is not any space to work in. 
In working on the fender a man would not touch or rub the oil 
pan because the oil pan is at least two feet back from the fender. 
To take the fender off to get underneath the car is unnecessary. 
All you have to do is to lift the hood of the motor up and un¬ 
screw the bolts from the top. 

The Government rested; the defense rested. Motions for 
directed verdict were made and overruled. The case was 
argued to the jury and in his argument counsel for the Gov¬ 
ernment contended that if the jury believe from the evidence 
that the deceased met his death while perpetrating a robbery, 
the jury could convict the defendant of first degree murder. 

The Court thereupon charged the jury as follows: 


CHARGE TO THE JURY 


The Court (Judge Watkins) : 

Members of the jury, the defendant here is charged in three 
counts of the indictment with the crime of murder in the first 
degree. I shall undertake to explain to you these crimes, and 
the lesser offenses included in such charges, as it is the law that 
a defendant may be found guilty of an offense, the commission 
of which is included in that in which he is charged in the 
indictment. 

The first count charges murder in the first degree, and charges 
that both Burton and Carrier were driving the automobile. 
The Government having elected to abandon this count, you will 
give no consideration at all to the first count of the indictment. 
And the court will, at the proper time, instruct the jury to find 
the defendant not guilty as charged in the first count of the 
indictment. 

Both the second and third counts charge murder in the first 
degree. The second count charges that one George K. Burton 
and one Stanford Carrier, on or about the first day of January, 
1943, and at the District of Columbia aforesaid, contriving and 
intending to kill one Paul Higgins, then and there being felo¬ 
niously, willfully, purposefully, and of their deliberate and pre¬ 
meditated malice in and upon him, the said Paul Higgins, did 
make an assault with a certain automobile which he, the said 
George K. Burton, then and there was operating and driving 
upon and along a certain alley there situated. And that in 
making said assault as aforesaid, they, the said George K. Bur¬ 
ton and the said Stanford Carrier, so contriving and intending 
to kill him, the said Paul Higgins as aforesaid, the said auto¬ 
mobile so by him, the said George K. Burton operated and 
driving, as aforesaid, against and upon and over upon him, 
the said Paul Higgins, then and there feloniously, willfully, 
purposefully and of their deliberated malice, did force, drive 
and run and thereby then and there feloniously, willfully, 
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purposefully, and of their deliberate and premeditated malice 
did strike, hit and beat the said Paul Higgins with said auto¬ 
mobile so by him, the said George K. Burton then and there 
operated and driven, as aforesaid, and that they, the said 
George K. Burton and the said Stanford Carrier, by such forc¬ 
ing, driving and operating said automobile against and upon 
and over him, the said Paul Higgins, and by such striking, 
hitting and beating of him, the said Paul Higgins, as aforesaid, 
did thereby then and there feloniously, willfully, purposefully 
and of their deliberate and premeditated malice give to him, 
the said Paul Higgins, and upon his body certain mortal wounds 
and fractures, of which said mortal wounds and fractures he, 
the said Paul Higgins, died. 

When you return from your jury room, if you have agreed 
upon your verdict, it will be necessary for you to return a 
separate announcement of your verdict with respect to each of 
the second and third counts, unless you should find the defend¬ 
ant not guilty under both counts, in which case it will be suffi¬ 
cient for you to say that. For that reason, it is necessary for 
me to take up each of these last two counts. There is nothing 
very difficult to understand in the counts with a few words of 
explanation as to the meaning of certain words. Both the sec¬ 
ond and third counts charge murder in the first degree. 

In this second count it says that the car was being operated 
by Burton alone, which means that it was being actually and 
physically operated by him alone, and unless you find that to 
be the fact, you must find Burton not guilty under this count. 

The third count is the same as the second count, except the 
third count charges that the defendant, Stanfprd Carrier, was 
driving the car. Under the third count, in order for the jury 
to return a verdict of guilty against the defendant Burton, 
Carrier must have been the one who was actually and phy¬ 
sically operating the car without physical assistance from 
Burton. If Carrier was not driving the car, then Burton must 
be acquitted under this third count, because it is necessary 
for the government to prove its case as charged. If you find 
that Carrier was driving the car and the other elements of 
murder were present as to Burton, then Burton may be found 
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guilty if he was aiding or abetting Carrier, without physically 
taking any part in the act of operating the car. Under the 
evidence the car could not have .been operated by both defend¬ 
ants, and therefore you could not find the defendant guilty of 
both the second and the third counts. You will not make any 
findings as to the defendant Carrier as he is not now on trial. 

I do not think I need to define aiding and abetting. Aiding 
means helping, and abetting is very well understood by every¬ 
body. It means encouraging, inciting another, setting him on, 
by words or act, to do the unlawful thing. 

Your first inquiry in this case should be: Has the govern¬ 
ment established beyond a reasonable doubt that Paul Higgins 
came to his death through some criminal act? If you answer 
no. then you have nothing more to decide and your verdict 
should be not guilty as to both counts of the indictment. If 
your answer is in the affirmative, then you should ask if the 
government has proved beyond all reasonable doubt that the 
defendant is the person who killed him or who aided or abetted 
another in killing him. If you answer that question in the 
negative, then you must find the defendant not guilty of 
both counts in the indictment. If you answer both questions 
in the affirmative, then you should next inquire whether the 
other elements of the offense of murder which I will hereafter 
explain have been proved, and render a verdict accordingly. 

The law in this jurisdiction provides in part as follows: 

“Whoever, being of sound memory and discretion, kills 
another purposefully, with deliberate and premeditated malice, 
or without purpose so to do, kills another in perpetrating a rob¬ 
bery, is guilty of murder in the first degree.” 

Thus, you will observe that one may commit murder in two 
ways. First, by killing another with deliberate and premedi¬ 
tated malice, or secondly, by killing another, without purpose 
so to do, in perpetrating a robbery. The government relies 
upon both theories, and contends the evidence shows both 
types of first degree murder. 

In the first instance, or theory, you will observe the law pro¬ 
vides that in murder in the first degree, where not committed 
in prepetrating a robbery, the malice must be deliberate and 
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premeditated. That means the defendant who is charged 
with a crime must have deliberated and premeditated before 
he carried into execution the intention to kill, if such intention 
he had. The law says that there must be some period of time 
during which the deliberation or premeditation must have 
taken place. It is said that there must be an appreciable 
time during which the mind of the person accused does delib¬ 
erate or premeditate as to whether or not he will execute the 
purpose of killing. And inasmuch as the law does not and 
could not fix any exact period or limit of time concerning the 
matter, it becomes and is a fact for the jury to determine 
whether in a particular case there has elapsed between the 
formation of the intention to kill and its execution an appre¬ 
ciable interval of time during which the mind deliberated 
and premeditated and then carried into execution the act of 
killing. In some cases an appreciable interval of time may be 
seconds, and in other instances an appreciable interval of time 
might be days, weeks or months, depending upon the circum¬ 
stances in each case. 

There are a few words used which are of particular signifi¬ 
cance in the law which I will define. The word “feloniously” 
means unlawful and without legal justification or excuse. The 
word “Willful” means intentional. The word “malice” means 
actual malice, ill will, hatred, or such passion entertained by 
the doers of the deed against the victim; or it may mean some¬ 
thing different from that. Malice also covers those cases in 
which there is no personal hatred of the person injured, no 
spite or personal ill will; but there is a disposition actuating 
the doer of the deed to do injury to the victim for some unlaw¬ 
ful purpose. It implies a wicked, evil, or cruel heart in the 
doer. 

In order to convict the defendant of deliberate and pre¬ 
meditated murder in the first degree, it is the duty of the 
government to prove beyond a reasonable doubt that the de¬ 
fendant killed the deceased feloniously, intentionally, willfully, 
and with malice aforethought. And if the government has 
failed to satisfy the jury beyond a reasonable doubt that the 
killing was willful, felonious, intentional, and with malioe 
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aforethought, the verdict must be not guilty of deliberate and 
premeditated murder in the first degree. 

In order to find the defendant guilty of deliberate and 
premeditated murder in the first degree, the government must 
prove beyond a reasonable doubt that there was expressed 
malice on the part of the defendant against the deceased Paul 
Higgins, because malice cannot be presumed from the mere 
use of an automobile which, in itself, is not a deadly or 
inherently dangerous instrument. 

In its ordinary use in everyday life, the word “malice” would 
indicate a feeling of hatred or ill will toward another. In its 
legal sense, however, it has an added significance. It is not 
merely required to establish a special prejudice, ill will, hatred 
or grudge on the part of the defendant or towards the deceased. 
It means that condition of a person’s mind which permits him 
willfully to do an act to another, to the injury of that other, or 
the intention of doing a wrongful act toward another without 
justification or without legal excuse. 

If you find these elements of first degree murder did not ex¬ 
ist, that there was no intent to kill, or that there was no delib¬ 
erate or premeditated malice on the part of the defendant 
Burton, then you should inquire whether the evidence shows 
beyond a reasonable doubt that Higgins was killed by Burton 
in perpetrating the crime of robbery. A person may be guilty 
of first degree murder if he kills another in perpetrating the 
crime of robbery, even though he had no purpose to kill. 

Unless the evidence shows beyond a reasonable doubt that 
there was a robbery, you must find the defendant not guilty 
under this theory of the government. 

I shall undertake, first, to explain to you the nature of the 
crime of robbery as defined in our statute. 

“Whoever by force of violence, whether against resistance or 
by sudden or stealthy seizure or snatching, or by putting in 
fear, shall take from a person or immediate actual possession 
of another anything of value is guilty of robbery.” 

It is necessary to prove that the crime was committed in 
either one of the ways specified in the section of the code that 
I read to you. It must also be proved that it was done feloni- 
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ously; that is, unlawfully and without any legal justification or 
excuse. The word “feloniously” also implies another thing: 
that it must have been taken with intent to deprive the owner 
of his property, not with some innocent intent, such as to keep 
it for him and return it to him afterwards. 

If you find that there was a robbery committed, and that 
such robbery was complete and ended before any injury was 
inflicted upon Higgins by running against him with an auto¬ 
mobile, then there can be no conviction under the theory that 
he was killed in the perpetration of robbery. In order that 
there should be any conviction under this theory, it is necessary 
that the robbery was not complete but was still being perpe¬ 
trated. That might be the case if the stolen property was still 
within reach of Higgins, or if it was, in the opinion of the de¬ 
fendant, necessary to make away with him in order to get away 
from there with money, or to cover up the identity of the guilty 
person, if that was the fact. If the defendant so regarded it at 
the time, and if such are the facts as you find them, then you 
might find that such robbery had. not been complete, and that 
the running over of him and killing of him by that means, if 
you so find, was a part of the perpetration of the robbery. That 
is purely a question of fact for you to determine upon all the 
evidence. Of course, there can be no conviction under the 
robbery theory unless you first find that the government has 
proved that there was a robbery. 

Every man charged with a criminal offense under the law is 
presumed to be innocent until proven guilty beyond all reason¬ 
able doubt by the evidence upon the witness stand at the trial. 
And this presumption of innocence applies to every stage of 
the case, is with the defendant, when he is arraigned, and re¬ 
mains with him through the trial, goes with the jury into the 
jury room and remains there until the jury are satisfied beyond 
all reasonable doubt that the defendant is guilty as charged in 
the indictment. The burden of overcoming this presumption of 
innocence and proving the defendant guilty as charged beyond 
all reasonable doubt is upon the government, and if the jury 
have a reasonable doubt as to his guilt on the whole case or as to 
any one fact or circumstance, essential to prove the charges 



73 


made against him in the indictment, it is the jury’s duty to give 
the defendant the benefit of the doubt and find him not guilty. 
In criminal trials the defendant is entitled to the legal presump¬ 
tion in favor of innocence and in cases where there is any reason¬ 
able doubt as to any material facts or essential elements of the 
offense charged, this presumption of innocence is always suffi¬ 
cient to turn the scale in favor of and entitle the defendant to an 
acquittal. It is, therefore, a rule of criminal law that the guilt of 
the defendant must be fully proved beyond a reasonable doubt. 
This means that the proof of the defendant’s guilt as charged 
must be clear, positive, and abiding, fully satisfying the mind 
and conscience of each of the jurors to a moral certainty. It 
is not sufficient, in criminal cases, to justify a verdict of guilty 
that there may be a strong suspicion or even probability of 
guilt. Nor is a mere preponderance of evidence or any weight 
of preponderance of evidence sufficient to convict the defend¬ 
ant unless the evidence establishes to a moral certainty that 
the defendant is guilty as charged and generates a full belief 
thereof in the minds of the jury and precludes beyond all 
reasonable doubt every reasonable conclusion except that of 
the defendant’s guilt. It is not necessary for the government 
to prove its case beyond any possible doubt, or any imaginary 
doubt. A reasonable doubt is just what the word says, a doubt 
founded on reason. 

A reasonable doubt exists if, after a full consideration of all 
the facts and circumstances in evidence in the case the minds 
of the jurors are left in such a state that they cannot say that 
they feel an abiding conviction to a moral certainty of the 
proof of the truth of the charge or any essential factor or ele¬ 
ment in the case. A reasonable doubt is that state of the case 
which, after the comparison and consideration of all the evi¬ 
dence, or lack of evidence, leaves the minds of the jurors in 
that condition that they cannot say that they feel an abiding 
conviction to a moral certainty of the truth of the crime. If, 
upon such proof there may be any reasonable doubt remaining, 
the accused is entitled to the benefit of it by an acquittal. For 
it is not sufficient to establish a probability, though a strong 
one, arising from the doctrine of chances that the facts charged 
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are more likely to be true than contrary, but the evidence must 
establish the truth of the charge to a reasonable and moral 
certainty, a certainty that convinces and directs the under¬ 
standing and satisfies the judgment. Conjecture, speculation 
and theory, however plausible, ought not and must not be 
considered by the jury to the disadvantage of the defendant. 
And a reasonable doubt upon the whole case or any essential 
fact entitles the accused to a verdict of not guilty. The guilt 
of the accused is not to be inferred because facts proved are con¬ 
sistent with his guilt, but they must be inconsistent with his 
innocence. 

Where the government relies upon circumstantial evidence 
to prove the offense charged in the indictment, or any element 
of such offense, the jury must be satisfied beyond a reasonable 
doubt that the crime has been or was committed by the de¬ 
fendant in the manner and form as charged in the indictment 
and the jury must not only be satisfied, that all the facts and 
circumstances proved are consistent with the defendant’s com¬ 
mitting the offense charged, but they must also be satisfied 
that the facts and circumstances are such as to be inconsistent 
with any other reasonable hypothesis then that the defendant 
is guilty as charged. Where the government relies solely upon 
circumstantial evidence for conviction as it does in this case, 
the circumstantial evidence must always be scanned with scru¬ 
tiny and acted upon with the greatest caution, and can never 
justify a verdict of guilty unless the facts and circumstances 
proved are of such a character as to produce in fair and un¬ 
prejudiced minds a moral conviction of the guilt of the de¬ 
fendant beyond all reasonable doubt. And unless the jury 
believes from the evidence that each and every element of the 
offenses charged in the indictment has been so proved by the 
government, beyond all reasonable doubt, then they should 
acquit the defendant. 

You are the sole judges of the weight of the evidence and 
the credibility of the witnesses. In determining the weight 
which you shall give to the testimony, there are certain rules 
and guides which the law recognizes as being sufficiently reli¬ 
able to aid you in the task which you have to perform. In 
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weighing the testimony of any witness, you can take into con¬ 
sideration the appearance and the demeanor of the witness on 
the stand, which is simply another way of saying that you may 
consider whether or not any witness testified in a manner which 
convinced you that his testimony was truthful and accurate, 
or otherwise. You may take into consideration the apparent 
intelligence, or lack of intelligence of any witness. You may 
consider the capacity of such witness to accurately observe and 
to accurately remember and relate the matters concerning 
which such witness has testified. You may consider the oppor¬ 
tunity or lack of opportunity of the witness to have observed 
or known the matters concerning which the witness has testi¬ 
fied. You may consider the interest, in any, of such witnesses 
in the outcome of the trial, and determine whether or not such 
interest has or has not affected or colored the testimony given 
by such witness. You may consider with respect to any wit¬ 
ness whether or not such witness has any bias or prejudice for 
or against the defendant, and whether such bias or prejudice, 
if any exists, has colored or affected his testimony. Where a 
witness has testified and you believe such witness to have testi¬ 
fied falsely concerning any material fact in the case, wherein 
his testimony has not been such that he could reasonably have 
been honestly mistaken concerning such matters, you may, 
though you are not required to, disregard entirely the testi¬ 
mony of such witness, on the principle that a witness who 
testifies falsely concerning one matter may testify falsely con¬ 
cerning all matters. But as I say, you are not required to dis¬ 
regard the entire testimony of such witness, and you may, if 
you feel that you should, believe and accept as true, part of 
the testimony of such witness, even though you disbelieve and 
reject as untrue other parts of his testimony. If the jury be¬ 
lieves from the evidence in the case that there is a conflict or 
inconsistency in the testimony of any witness or witnesses, 
who have testified in the case, upon any material fact in the 
case, and that by reason of such conflict or inconsistency they 
are not satisfied beyond all reasonable doubt as to what the 
fact or the truth of the matter is, then the jury should give the 
defendant the benefit of such doubt as to such fact 
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The probability of the defendant’s innocence is a just foun¬ 
dation for a reasonable doubt of his guilt and, therefore, if 
the jury finds that there is a probability of the defendant’s 
innocence, they should find a verdict of not guilty. The pre¬ 
sumption to begin with is that the defendant, Burton, is inno¬ 
cent of the crime alleged in the indictment, and it was not 
required of the defendant in this case to introduce any evi¬ 
dence. The rule of law is that the whole burden rests upon 
the government and a defendant may be mute and say nothing 
and produce no witnesses. There is that presumption with 
which you begin the case and that presumption stays with the 
defendant throughout the case, and is a fact to be weighed 
by the jury in connection with all the evidence in the case in 
deciding whether the case is made out. Until the minds of the 
jury are convinced beyond all reasonable doubt, after weighing 
all the evidence in the case, and after weighing the presumption 
of innocence that exists in favor of the defendant that the gov¬ 
ernment has proved beyond all reasonable doubt each and 
every material fact, essential and necessary to constitute the 
crime alleged in the indictment, the defendant is to be con¬ 
sidered by the jury innocent and your verdict should be not 
guilty. 

The defendant did not take the witness stand in this case. 
The court instructs you that he was not required to testify. 
His failure to take the witness stand does not create any 
presumption whatever against him, and no conclusion or in¬ 
ference of any kind should be drawn against him because of 
his failure to testify. 

If a person was present at a murder, but took no part in it, 
nor endeavored to prevent it, nor apprehended the murderer, 
but otherwise was not concerned in its commission, and was 
not aiding and abetting the murderer, nor ready to afford 
assistance if necessary, such presence will not of itself render 
him either principal or accessory to the murder, nor an ac¬ 
complice therein. But if one is present and knowingly and. 
willfully aids and abets another in the commission of a crime, 
he is equally guilty as the principal. Though the jury may 
believe from the evidence that the deceased Higgins was killed 
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at the time and place in question, and that the defendant Bur¬ 
ton was present at the time of such killing, still if the jury are 
not satisfied from the evidence beyond reasonable doubt that 
Burton was previously aware of the purpose to commit such 
murder, or that he is in some way aided, and abetted or assisted 
in the killing, or advised or encouraged it, then they should 
find Burton not guilty. 

Evidence has been introduced to show that the witness, 
Ruth Lane, is a narcotic addict and has been convicted of a 
felony. That evidence was admitted because she took the 
stand as a witness. Such conviction is a fact which the law 
considers the jury is entitled to take into consideration, along 
with all the other evidence as an aid to the jury in helping it 
to weigh the testimony of such witness, not on the theory 
that a person who has committed a crime cannot or will not 
tell the truth as a witness, but upon the principle that a jury 
is entitled to have that information in determining whether or 
not such person has in fact truthfully testified as a witness. 

A person may not be unreasonably held in custody as a 
means to compel him to make a statement which he would not 
otherwise make; nor may any other means be employed for 
that purpose. It is your duty to determine whether or not 
such statements offered in evidence were made by the defend¬ 
ant, and if so, whether or not they were voluntarily made. 
If you believe beyond all reasonable doubt that statements 
were made by the defendant, and that they were made freely 
and voluntarily, you may and should consider them as evi¬ 
dence in this case, in determining the guilt or innocence of 
the defendant. If, on the other hand, you believe that they 
were not made by the defendant, or if made by the defendant 
they were not freely and voluntarily made, you should entirely 
disregard any such statements. There is no requirement of 
law in this jurisdiction that before making voluntary state¬ 
ments the defendant must be warned of his constitutional 
rights or cautioned as to the use of such statements as evidence. 
The fact that such caution or warning was or was not given 
is simply a fact or circumstance which can or should be 
weighed with all of the facts and circumstances in each case, 
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in determining whether or not the statement in question was 
or was not voluntary. 

The court further instructs you that the accused being 
charged with crime is entitled to have the benefit of all the 
principles of law and the rules and practices laid down by our 
courts designed to safeguard life and liberty. And, therefore, 
the jury must not regard in the slightest degree prejudicial to 
the defendant the fact that his counsel may have entered an 
objection to the admission of certain evidence, and asked for 
the consideration of certain matters out of the presence of the 
jury. Such a fact is of no importance, and must have no 
place or thought in the consideration of this case, nor is any 
importance to be attached to any questions asked by counsel 
which the court did not permit to be answered. 

The following verdicts may be returned by you upon each 
of the two counts in this indictment, depending upon the-con¬ 
clusions reached by you from the evidence. 

Those verdicts are as follows: 

One: Guilty as indicted, which is guilty of murder in the 
first degree. 

Two: Guilty of murder in the second degree. 

Three: Guilty of Manslaughter. 

Four: Guilty of negligent homicide. 

Five: Not guilty. 

Killing another purposely and with deliberate and pre¬ 
meditated malice, or without purpose so to do, killing another 
in perpetrating the crime of robbery, is murder in the first 
degree. 

Where the killing is not premeditated, and not done with 
malice aforethought, it is murder in the second degree. 

Where the killing is not premeditated, and not done with 
malice aforethought, it is an unlawful killing, the crime is 
manslaughter. 

'Negligent homicide is where one is unintentionally killed 
through negligence of another. 

The defendant is not charged with robbery—not charged 
with attempt at jail breaking—and you are not to try him for 
either of these offenses. We must try only one case at a time 
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and in this case he is being tried on charges of killing Paul 
Higgins. It is true that the court permitted evidence relating 
to robbery and of jail breaking to be admitted for your con¬ 
sideration upon the charge of murder. 

You are not permitted to guess or speculate as to whether 
Higgins was murdered or met his death by accidental means. 
The oath which you took said you would try this case and a true 
verdict render according to the evidence. Deep down in your 
heart you may suspicion or believe that defendant is either 
guilty or not guilty, but you should not render a verdict based 
alone on such suspicion or belief. The question which you 
must ask yourselves is this—“Does the evidence prove the 
defendant guilty beyond all reasonable doubt?” If so, you 
should promptly return a verdict of guilty. If not, you should 
not hesitate to acquit him. 

Members of the jury, in this case the facts have been pointed 
out to you by counsel and I am not going to take your time to 
go into the facts or into a discussion of the facts. You have 
heard the argument of counsel. And you have heard a heated 
argument. Sometimes counsel, in endeavoring to present 
their case fully to the court, say things which they could not 
mean, and for which they may thereafter be sorry. 

Consider the facts in this case, the evidence which you have 
heard, the instructions of the court, and render a verdict 
which you believe to be the truth. Consider the case calmly, 
dispassionately, without fear, without favor, and render a 
verdict as to the truth of the case, ever remembering the high 
purpose which you, as jurors, came into this court, to do justice 
according to law. 

Will counsel please step up here a minute? 

(Thereupon, side bar conference at the bench was held as 
follows:) 

• The Court. Gentlemen, I have given all of the defendant’s 
prayers except the following. I have refused defendant pray¬ 
ers Nos. 1,3,4,16,17,28,29,39, and 31. I have covered in my 
charge the substance of defendant’s prayers Nos. 13, 21 and 
22. Defendant’s counsel has withdrawn prayers Nos. 5,14,19, 
25,26, and 27. 

64648 9 4 5 1 6 
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If counsel for the defendant has any exceptions to take to 
the Court’s charge, please state them upon the record and give 
the reasons therefor. 

Mr. Buckley. I have no objections to make to the court’s 
charge. The only objection to which I have to make is to the 
refusal of the prayers as your Honor has just finished reading, 
the certain ones you refused. I take exception to your Honor’s 
ruling with respect to those particular ones. As to the charge, 
I have no objection to make. 

The Court. Does government counsel have any? 

Mr. Margolius. Yes, your Honor. 

The Court. Offhand, I think I know what you are going to 
refer to. 

Mr. Margolius. As to malice aforethought. 

The Court. I think I know what you are going to say, Mr. 
District Attorney. You believe that I made a misstatement 
in defining second degree murder. Is that what you had in 
mind? 

Mr. Margolius. That is one of the things; yes. 

(Discussion was had off the record.) 

The Court. State what you have to say. 

Mr. Margolius. I think the jury ought to be advised that if 
they find that the homicide was committed during an at¬ 
tempted robbery, they should be instructed to return a verdict 
of guilty. 

The Court. A verdict of guilty. 

I left that out purposely for the reason that in his opening 
statement Mr. Buckley asked Mr. Margolius whether he was 
relying upon attempted robbery or robbery. And Mr. Max- 
golius replied that he was relying on robbery. And for that 
reason I feel that the government should be confined to that 
so far as the charge of the court is concerned, the case having 
been presented upon that theory and the defense having pro¬ 
ceeded on that theory. 

All right. 

Mr. Buckley. Is that all? 

(No response.) 

(Counsel return to counsel table.) 
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The Court. Members of the jury, in giving my definitions 
of the different degrees of murder, I find that inadvertently I 
left out one of the elements of second degree murder. 

In order that the different degrees of this crime may be 
clear in your mind, I am not only going to define for you again 
second degree murder, but I am also going to define the other 
five degrees. 

Balling another purposely and with deliberate and premedi¬ 
tated malice, or without purpose so to do, killing another 
in perpetrating the crime of robbery, is murder in the first 
degree. 

Where the killing is with malice, but is not premeditated or 
deliberated, and not committed in the perpetration of a rob¬ 
bery, it is murder in the second degree. 

Where the killing is not premeditated, and not done with 
malice aforethought, but is an unlawful killing, the crime is 
manslaughter. 

Negligent homicide is where one is unintentionally killed, 
through negligence of another, such as negligently and unin¬ 
tentionally hitting a man in the street with your automobile. 

Mr. Margolius. With respect to that second degree defini¬ 
tion, I may have missed it, that still must be with malice afore¬ 
thought, a killing with malice aforethought but without delib¬ 
eration and premeditation and without being in perpetration of 
a robbery. 

The Court. I didn’t say it was without malice. You have 
heard what Mr. Margolius said. 

Second degree murder must be with malice also. I thought 
I had made that clear from what I said. 

If there are no further exceptions, the jury may now retire 
to their room to consider your verdict. 

(Clerk hands jury the indictment.) 

(Thereupon, at 2:55 o’clock p. m., the jury retired to consider 
of its verdict:) 

(The jury comes in.) 

The Clerk. Mr. Foreman, have you agreed upon a verdict? 

The Foreman. No; we have not yet. 

Your Honor, we came back to ask you to define the five 
degrees of murder for us again, please, sir. 
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The Court. I did not tell you that there are five degrees 
of murder. I think I said that there are five verdicts which 
you may render. I also told you you could not find the defend¬ 
ant guilty of both the second and third counts in the indict¬ 
ment because, as you recall, I told you that in the second count 
Burton is charged with driving the car. And in the third count, 
Carrier is charged with driving the car. And it would be in¬ 
consistent, of course, for both of them to be driving the car, 
and, therefore, you can’t find the defendant guilty of both. 

There are five verdicts which it is possible for the jury to 
render. 

First, guilty as indicted, which would mean guilty of murder 
in the first degree. 

Second, guilty of murder in the second degree. 

Third, guilty of manslaughter. 

Four, guilty of negligent homicide. 

Five, not guilty. 

Now, first degree murder .—Killing another purposely and 
with deliberate and premeditated malice, or, without purpose 
so to do, killing another in perpetrating the crime of robbery, 
is murder in the first degree. 

Second degree murder .—Where the killing is malicious, but 
is not premeditated or deliberated, and not committed in the 
perpetration of a robbery it is murder in the second degree. 

Manslaughter .—Where the killing is not premeditated and 
deliberate, and not done with malice aforethought, but is still 
an i unlawful killing, the crime is manslaughter. That is the 
case where there is an unlawful killing without any premedi¬ 
tation* or deliberation and without any ill will or hatred or 
malice aforethought. 

Negligent homicide .—That is where one is unintentionally 
killed through the negligence of another. I gave you the 
example where, for instance, you would run over a person with 
an automobile by negligence. You did not intend to kill him, 
but because of your negligence, you did do so. And that may 
be negligent homicide. 

Now, in order that there may be no misunderstanding I will 
try to enumerate these again for you. 
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First degree murder. —Killing another person purposely and 
with deliberate and premeditated malice, or without purpose 
so to do, killing another in perpetrating the crime of robbery, 
is murder in the first degree. 

Second degree murder. —Where the killing is malicious, but 
is not premeditated, and not deliberated, and not committed 
in the perpetration of a robbery, it is murder in the second 
degree. 

Manslaughter. —Where the killing is not premeditated and 
not done with malice, but is unlawful, an unlawful killing, the 
crime is manslaughter. 

Negligent homicide. —Where one is unintentionally killed 
through the negligence of another. 
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